Sixth Cycle Regional Housing Needs Assessment (RHNA) Appeal Request Form

All appeal requests and supporting documentation must be received by SCAG October 26, 2020, 5 p.m.
Appeals and supporting documentation should be submitted to housing@scag.ca.gov.
Late submissions will not be accepted.
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BASES FOR APPEAL
■ Application of the adopted Final RHNA Methodology for the 6th Cycle RHNA (2021‐2029)


■ Local Planning Factors and/or Information Related to Affirmatively Furthering Fair Housing (See
Government Code Section 65584.04 (b)(2) and (e))
 Existing or projected jobs‐housing balance
 Sewer or water infrastructure constraints for additional development
 Availability of land suitable for urban development or for conversion to residential use
 Lands protected from urban development under existing federal or state programs
 County policies to preserve prime agricultural land
 Distribution of household growth assumed for purposes of comparable Regional Transportation
Plans
 County‐city agreements to direct growth toward incorporated areas of County
 Loss of units contained in assisted housing developments
 High housing cost burdens
 The rate of overcrowding
 Housing needs of farmworkers
 Housing needs generated by the presence of a university campus within a jurisdiction
 Loss of units during a state of emergency
 The region’s greenhouse gas emissions targets
 Affirmatively furthering fair housing

■ Changed Circumstances (Per Government Code Section 65584.05(b), appeals based on change of
circumstance can only be made by the jurisdiction or jurisdictions where the change in circumstance
occurred)

FOR STAFF USE ONLY:
Date

Hearing Date:

Planner:

Sixth Cycle Regional Housing Needs Assessment (RHNA) Appeal Request Form

All appeal requests and supporting documentation must be received by SCAG October 26, 2020, 5 p.m.
Appeals and supporting documentation should be submitted to housing@scag.ca.gov.
Late submissions will not be accepted.

Brief statement on why this revision is necessary to further the intent of the objectives listed in
Government Code Section 65584 (please refer to Exhibit C of the Appeals Guidelines):
Please include supporting documentation for evidence as needed, and attach additional pages if you need more room.

The requested revision (see attached Supplemental Information) is necessary to
further the intent of the objectives listed in Government Code 65584 (d). The revision
would still increase housing supply and the mix of housing types, tenure, and
affordability, including units for low- and very low income households, in the City and
allow their distribution in an equitable manner that promotes socioeconomic equity
and does not result in the creation of concentrated areas of poverty or segregated
living patterns divided by income. The revision would result in a more efficient
development pattern. As the City is built-out, any development will be infill and,
based on the location of the suitable sites, protect environmental resources and be
located near transit lines to help achieve greenhouse gas reductions targets. Given
the City’s access to High Quality Transit Lines and Jobs, the land use pattern will
continue the intraregional relationship and balance between jobs and housing –
including affordable housing. Given that the RHNA distribution methodology shows
that the City reflects the county’s income distribution, the revision will still allow a
proportionality balanced distribution of households by income category.
Brief Description of Appeal Request and Desired Outcome:

Utilize SCAG staff’s thoroughly vetted and recommended RHNA allocation that was
considered on November 7, 2019, (below) prior to the substitute motion to prevent
concentrated areas of poverty and segregated living patterns divided by income on
eight sites totaling 114.6 acres within the City.
TOTAL RHNA FOR FOUNTAIN VALLEY CITY
1372
Very-low income (<50% of AMI)
373
Low income (50-80% of AMI)
223
Number of units requested to be reduced or added to the jurisdiction’s draft RHNA allocation (circle one):
Moderate income (80-120% of AMI)
237
Reduced
Added (>120% of AMI)
Above 3,455
moderate income
539
List of Supporting Documentation, by Title and Number of Pages
(Numbers may be continued to accommodate additional supporting documentation):

1.

Supplemental Information - Basis for RHNA Appeal (8 pages)

2. Revised Housing Unit Demolition Data Survey Form (1 page)
3.

FOR STAFF USE ONLY:
Date

Hearing Date:

Planner:

City of Fountain Valley
6th Cycle RHNA Appeal Request Form
Supplemental Information - Basis for RHNA Appeal
Fountain Valley’s Commitment to Complying with State Housing Laws
During the current Housing Element cycle, the City has issued building permits for 277 new
housing units, which represents 77% of its current RHNA target (358). In addition, there are 40
accessory dwelling units and a new 50 unit affordable housing development currently in plancheck. 49 units of the 50 unit project will be 100% affordable to the extremely, very, and low
income categories and was made possible by the City’s loan of $8.2 million dollars from the Low
Moderate Income Housing Asset Fund (equating to 68% of the fund’s total assets) for property
acquisition and development costs.
1. Application of the adopted Final RHNA Methodology for the 6th Cycle RHNA (2021‐2029)
Per Government Code 65584.04(d), this appeal is necessary to ensure that “Public participation
and access shall be required in the development of the methodology and in the process of
drafting and adoption of the allocation of the regional housing need.”
As required by Government Code 65584.04(d), a transparent and collaborative approach to
regional planning involving opportunity for informed stakeholder input and thoughtful
deliberation is critical to achieving desirable and equitable outcomes. SCAG staff’s process to
develop the allocation methodology for the 6th cycle RHNA, covering the planning period from
October 2021 through October 2029, included multiple opportunities for stakeholder
engagement, including detailed analysis of three draft allocation methodologies during a series
of public meetings and hearings over an approximately year-long effort.
Based in part on stakeholder input, SCAG staff worked diligently and developed a single
recommended RHNA allocation methodology, which was introduced in September 2019 at a
public workshop, subsequently reviewed and approved by both the SCAG RHNA Subcommittee
and the SCAG Community, Economic and Human Development (CEHD) Committee, and finally
recommended for SCAG Regional Council approval before submittal to the California Department
of Housing and Community Development (HCD). At this time, the proposed RHNA allocation for
the City of Fountain Valley was 1,372 units. This figure represents a 383% increase over the 5th
cycle RHNA allocation, indicating that Fountain Valley would need to take unexpected and
extraordinary measures to plan for new housing units.
In spite of SCAG staff’s best efforts, at the November 7, 2019, meeting of the SCAG Regional
Council to consider the recommended RHNA allocation methodology, a substitute motion was
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made by the City of Riverside introducing a modified RHNA methodology, which effectively
shifted a significant portion of the 6th cycle RHNA allocation away from developing areas in
Riverside and San Bernardino Counties to the largely developed coastal areas, mainly into Orange
County. The modified RHNA allocation methodology was approved for submittal to HCD by the
SCAG Regional Council on a contested vote of 43-19 (opposed by all Orange County SCAG
representatives) in violation of procedural by-laws and despite a lack of detailed regarding the
associated impacts of the proposed methodology changes, supporting documentation, and
opportunity for informed input. The modified methodology fails to account for local input and
growth forecast data and, due to the late introduction by substitute motion, was unable to be
analyzed for potential impacts by SCAG staff before the vote of the Regional Council. Because of
this unusual procedural action, Fountain Valley’s RHNA allocation increased to 4,827 units, which
is 352% larger compared to the initial draft RHNA allocation of 1,372 units.

2. Availability of Suitable Land and Affirmatively Furthering Fair Housing (AFFH)
Per Government Code 65584.04(e)(2)(B), this appeal is necessary to ensure consistency with the
provisions of AFFH, which generally prohibits housing discrimination with respect to the
personal characteristics of race, color, religion, sex, gender, gender identity, gender expression,
sexual orientation, marital status, national origin, ancestry, familial status, source of income,
disability, or genetic information. Existing law prohibits the discrimination through public or
private land use practices, decisions, and authorizations because of one of those personal
characteristics.
Government Code 65584.04(e)(2)(B) states:
(e) To the extent that sufficient data is available from local governments pursuant to
subdivision (b) or other sources, each council of governments, or delegate subregion as
applicable, shall include the following factors to develop the methodology that allocates
regional housing needs:
(2) The opportunities and constraints to development of additional housing in each member
jurisdiction, including all of the following:
(B) The availability of land suitable for urban development or for conversion to residential
use, the availability of underutilized land, and opportunities for infill development and
increased residential densities. The council of governments may not limit its consideration of
suitable housing sites or land suitable for urban development to existing zoning ordinances
and land use restrictions of a locality, but shall consider the potential for increased residential
development under alternative zoning ordinances and land use restrictions.
In short, SCAG failed to consider the availability of land suitable for urban development or for
conversion to residential use in Fountain Valley. Because of the City’s unprecedented RHNA
allocation of 4,827 units and the lack of suitable sites, the inevitable land use pattern will be an
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overconcentration of affordable units. As noted in #1 above, this unprecedented RHNA
allocation stemmed from a last second substitute motion that increased the expected and
thoroughly vetted RHNA allocation proposed by SCAG staff 352%. This will create concentrated
areas of poverty and create a segregated living pattern divided by income where these do not
currently exist.


Unprecedented and Un-Planned RHNA Allocation. Fountain Valley received a RHNA
allocation of 4,827 units, which is an increase of 1,350% over the 5th Cycle RHNA
allocation. This allocation came without warning or the ability to plan for this type of
growth and, as noted above, the ability to discuss the allocated growth. As noted in #1
above, this unprecedented RHNA allocation stemmed from a last second substitute
motion that increased the expected and thoroughly vetted RHNA allocation proposed by
SCAG staff 352%.



Lack of Suitable Sites. In response, the City has conducted an exhaustive analysis to find
suitable sites, including extensive property owner interviews. In essence, the city has
prepared the site analysis for the 6th Cycle Housing Element in an attempt to address the
RHNA allocation. The analysis of suitable sites was not limited by local ordinances or to
residential lands and considered the potential for increased residential development
under alternative zoning ordinances and land use scenarios. Fountain Valley is attempting
to accommodate the unprecedented RHNA allocation with unprecedented steps in
expanding capacity. The City is considering doubling its current maximum residential
density standard, amending and nearly doubling the number of units permitted in the
Crossing Specific Plan, and zoning all viable sites for housing.
Before addressing the results, a discussion of housing projects in the pipeline will be
helpful. There are four residential projects in the pipeline that will total 143 units,
including 49 units affordable to low-income residents. After factoring in these projects,
the remaining RHNA that would need to be accommodated is 4,684 units, including 2,039
affordable units (combined).
The results of this extensive analysis show that the City has a total of 114.6 acres that
could potentially be considered housing opportunity sites for the 2021–2029 planning
period. Table 1 breaks down the realistic development potential of these sites as directed
by the State’s Site Inventory Guidebook.1 If any of these sites develop during the planning
period with fewer affordable units than projected, the City would be required to rezone
other sites to accommodate the shortfall at any point in the planning period. 2 As the City
will not likely have any other land to rezone in place of these opportunity sites, the City

1
2

Division of Housing Policy Development. Housing Element Site Inventory Guidebook, 21-22.
California Government Code Section 65863(c)(2), introduced through California Senate Bill 166 (2017).

RHNA Appeal
City of Fountain Valley

3

assumed a conservative minimum density, percentage of total residential, and percentage
of affordable units.
With these restrictions, the capacity in Table 1 would have been adequate for the 2013–
2021 RHNA. However, for the 2021–2029 RHNA, the City’s capacity for lower income
housing is but 22 percent of its 2,039 remaining lower income allocation. Nearly all of the
sites would need to be rezoned for and built as high-density residential affordable to very
low and low-income households for the City to demonstrate and maintain capacity
throughout the planning period.
Table 1. Potential Suitable Sites for Housing – Conceptual Capacities

Site

Acres

Current or
Potential
Zoning

2.3

Res Mixed Use1

35.4

Res Mixed

Use1
Use1

Golden Triangle
Southpark

Density (du/ac)
Max
Assumed
60
60

45
45

Realistic Potential
Total Residential
Lower Income
Percent
Units
Percent
Units
100
60

103

100

103

956

152

143
14

Silky Sullivan’s

3.3

Res Mixed

40

30

100

99

152

Warner Square

1.8

Res Mixed Use1

40

30

85

46

152

6

Crossings SP

49.0

Res Mixed Use1

40

30

50

800

152

120

Miller Property

18.6

High Den Res

30

22

100

409

152

61
9
456

4.2

Med Den Res

15

15

100

63

152

114.6

--

--

--

--

2,476

--

Smith Farm
TOTAL

Notes:
1. Rezoning would allow 100% residential projects and/or require a minimum amount of residential to be built.
2. Assumes passage of inclusionary housing ordinance requiring 15 percent of all new residential to be affordable to lower income
households.



Overconcentration. In order to accommodate the remaining RHNA allocation of 4,639
units on the 114.6 acres of underutilized land, each of the eight properties noted above
would have to develop at an average density of 40 units per acre – assuming they
voluntarily developed with the necessary levels of affordability. Since 2,039 of the 4,639
units must be affordable to lower income households, it would necessitate that these
eight sites develop at a level of 44% affordable. Alternatively, 50 of the 114.6 acres would
need to develop as 100% affordable. However, as no property owners have expressed
interest in developing affordable housing and no affordable housing developers have
control of these properties, it is not realistic to assume that this level of affordability will
occur and the City must consider alternative means. If the City enacted a 15 percent
affordability mandate (maximum allowed) to encourage the development of affordable
units, roughly 13,593 units would need to be built to accommodate the lower income
RHNA allocations (2,039 combined). Based on the inventory of suitable sites, this would
require construction to occur at approximately 119 units per acre.
When discussing a density like 119 units per acre, it is critical to consider the cost of
developing multi-family housing. The 50 unit affordable housing project noted above
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resulted in a true cost of $582,373 per unit (avg. 740 sf) and the City subsidized its
development with a loan of $8.2 million dollars from the Low Moderate Income Housing
Asset Fund (equating to 68% of the fund’s total assets). Assuming future affordable units
would require a similar subsidy to develop, the remaining lower income RHNA allocation
would generate the need for an additional $335 million ($164,000 per unit x 2,039 units)
of up-front zero/low-interest/deferred loans and/or grants to developers over the next
four to six years to realize the construction of very-low and low-income housing. If done
through loans, this would equate to an estimated distribution/loss of $163.4 million
($80,216 per unit x 2,039 units) over the combined loan repayment periods. Additionally,
an average density of 119 units per acre requires housing products using more expensive
construction types, further exacerbating the already high costs of developing multi-family
housing. For example, such densities would typically require at least five to seven stories
using Type I (steel and concrete) construction, increasing construction costs by an average
of $65 per square foot compared to Type V (wood frame) construction.3
Setting aside the reality of lack of available funding to develop multi-family affordable
housing, and assuming affordable housing developers could obtain control of 50 acres,
achieving the RHNA would likely concentrate 6,117 lower income residents (3 persons per
household) into a handful of sites. This will create concentrated areas of poverty and
create a segregated living pattern divided by income where these do not currently exist.


Suitable Sites. Existing laws governing Housing Elements were not considered in the RHNA
Allocation. This is a critical caveat to the analysis of suitable sites above because more
than half of the lands identified as potential suitable sites are developed. The HCD
Guidebook states that when a City plans to accommodate more than 50 percent of the
lower-income RHNA on non-vacant land, substantial evidence must be provided proving
that the existing uses of the land will be discontinued during the planning period.
Specifically, the California Government Code states that jurisdictions must demonstrate
that:
o Land Inventory Sites Must Be “Available” and May Only Include Non‐Vacant Sites
with Realistic Development Potential (Government Code Section 65583).
o Sites in the Land Inventory Must Have Demonstrated Potential for Development
(Government Code Section 65583(a)(3))
Per HCD’s guidance on determining if non-vacant sites qualify, the following factors must
be considered:
o Existing Uses: The housing element must demonstrate non-vacant and/or
underutilized sites in the inventory that can be realistically developed with

3

Raetz, Hayley, et al. The Hard Costs of Construction: Recent Trends in Labor and Materials Costs for Apartment Buildings
in California, 14.
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o

o

o

o

o

residential uses or more-intensive residential uses at densities appropriate to
accommodate the regional housing need (by income) within the planning period…
The condition or age of existing uses and the potential for such uses to be
discontinued and replaced with housing (within the planning period) are important
factors in determining “realistic” development potential…
Market Conditions: “Housing market conditions also play a vital role in determining
the feasibility or realistic potential of non-vacant sites and/or underutilized sites for
residential development. The housing element should evaluate the impact of local
market conditions on redevelopment or reuse strategies. For example, high land
and construction costs, combined with a limited supply of available and
developable land may indicate conditions ‘ripe’ for more-intensive, compact and
infill development or redevelopment and reuse.”
Development Trends: “The inventory analysis should describe recent development
and/or redevelopment trends in the community. The housing element should also
include a description of the local government’s track record and specific role in
encouraging and facilitating redevelopment, adaptive reuse, or recycling to
residential or more-intense residential uses. If the local government does not have
any examples of recent recycling or redevelopment, the housing element should
describe current or planned efforts (via new programs) to encourage and facilitate
this type of development (e.g. providing incentives to encourage lot consolidation
or assemblage to facilitate increased residential-development capacity).”
Realistic Development Capacity: Realistic development capacity calculation
accounts for minimum density requirements, land use controls, site improvements,
and typical densities of existing or approved projects at similar income levels, and
access to current, or planned, water, sewer, and dry utilities (Government Code
Sections 65583.2(c)(1) and (2)).
Realistic Capacity of Non-Vacant Sites: The realistic capacity methodology analyzes
the extent the existing use may impede additional residential development, the
jurisdiction’s past experience converting existing uses to higher density residential
development, current market demand for the existing use, analysis of existing
leases or other contracts that would perpetuate the existing use or prevent
additional residential development, development trends, market conditions, and
incentives or standards that encourage development (Government Code Section
65583.2(g)(1).
Substantial Evidence: If non-vacant sites accommodate 50 percent or more of the
lower-income need, the housing element must describe “substantial evidence” that
the existing use does not constitute an impediment for additional residential use on
the site. Absent substantial evidence, the existing use is deemed an impediment to
additional residential development during the planning period (Government Code
Section 65583.2(g)(2)).
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As demonstrated above, the cost of acquiring land and constructing affordable housing is
considerable and there are no foreseeable funding sources that would be sufficient.
Furthermore, given the unprecedented size of the RHNA allocation, the fact that no
property owners have expressed an interest in developing affordable housing, and the
lack of the suitable sites, future residential development would have to be realized as a
proportion of market rate housing. This means that the City would need to find suitable
suites for 13,593 units and future residential development would be concentrated in
levels approaching 119 units per acre, further increasing construction costs far beyond
levels experienced in the City.
Finally, the health and condition of the commercial, office, and industrial areas of the City
dictated the potential suitable sites noted in Table 1. For those non-vacant sites that
remain on the list of potential sites, proving their suitability will require an analysis of
private lease agreements and contracts. It is not realistic to assume that any of these
agreements will be provided making this task impossible to fulfill. Second, consider that
market factors will be the actual determining factor in any non-vacant site transitioning to
residential use during the planning period. The long-term financing provisions, many with
penalties if these provisions are compromised, will prevent the redevelopment of the
non-vacant sites – even with rezoning to by-right residential and the provision of
incentives.

3. Changed Circumstances (Per Government Code Section 65584.05(b), appeals based on
change of circumstance can only be made by the jurisdiction or jurisdictions where the
change in circumstance occurred)
Per Government Code65584.05(b), this appeal is necessary to correct errors in the Replacement
Need Factor for the City of Fountain Valley.
The adopted methodology assumed a replacement need of 21 units. This was based on an
incomplete replacement need survey that did not correctly report that all of the units that were
demolished between 2009 and 2017 have been replaced. The corrected survey is attached.
It must also be considered that the COVID-19 pandemic was unforeseen during the
development of regional RHNA methodology and it is not known how it will impact population,
housing, and economic patterns. At this time, it can no longer be assumed that the factors
behind the unprecedented growth inherent in the RHNA allocation will not be radically altered.
Already, employers are shifting to remote working on a permanent basis. Some employees in
these circumstances have already permanently relocated – some to less populated areas or out
of state. It is not known what this means to Fountain Valley. Will this mean reduced population
levels in Fountain Valley? Will it result in a glut of offices thereby freeing up suitable housing
sites? Because of this change in circumstance, it is prudent to pause the RHNA effort and
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consider these realities instead of proceeding down a path that forces radical changes to
accommodate a RHNA born out of a last second substitute motion on November 7th 2019.
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Revised Housing Unit Demolition Data Survey Form
Please complete and return the survey by April 30, 2019 to housing@scag.ca.gov.

Report Year
Dettached
A

B
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018

Directions
Column A-I
Column J
Column K-R
Column S
Column T-U
Column V-W

-3
-3
-2
0
-3
-4
0
-6
0
-8

Single Unit Structure
Mobile
Attached
Homes
C
D
0
0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0
0

Demolished Housing Units Lost
Multi-unit Structure
2,3, or 4Total
5 or more
Total
plex
E
F
G
H
-3
0
0
-3
0
0
-2
0
0
0
0
0
-3
0
0
-4
0
0
0
0
0
-6
0
0
0
0
0
-8
0
0

Fountain
Valley
Orange

City:
County:

Total units
lost
I
0
0
0
0
0
0
0
0
0
0

-3
-3
-2
0
-3
-4
0
-6
0
-8

Affordable
units out of
total units
J

Dettached
K
3
3
2
3
4
6
0

8

Newly Constructed or Permitted Housing Units (on site of demolition)
Not Developed Nor Permitted for Housing Uses After the
Single Unit Structure
Multi-unit Structure
Affordable
Not Developed
Land Use Change
Total units
units
out
of
Mobile
2, 3, or 4gained
Attached
Total
5 or more
Total
Parcels
Units
Parcels
Units
total units
Homes
plex
L
M
N
O
P
Q
R
S
T
U
V
W
3
0
3
3
0
3
2
0
2
0
0
0
3
0
3
4
0
4
0
0
0
6
0
6
0
0
0
0
8
0
8
0

Confirm that the number of demolished units for each category is correct.
Enter the number of affordable housing units that were among the demolished housing units.
Enter the number of newly constructed or permitted housing units on the site of demolition.
Enter the number of affordable housing units among the newly constructed or permitted housing units on the site of demolition.
For sites that remained vacant after the demolition where zoning is designated for housing uses, enter the number of parcles and potential housing unit capacity on these sites
For sites that have been converted to non-housing units after the demolition or sites that have remained vacant after the demolition where zoning is designated for non-housing uses, enter the number of parcels and the potential loss of housing unit capacity from the changes.

