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Videoconference Sites & Addresses 

SCAG Los Angeles Office (Main Office) 

900 Wilshire Blvd., Ste. 1700, Los Angeles, CA 90017 

SCAG Imperial County Regional Office 

1503 N. Imperial Ave., Ste. 104, El Centro, CA 92243 

SCAG Orange County Regional Office  

600 S. Main St., Ste. 1233, Orange, CA 92868 

Due to the small capacity of this venue, please email housing@scag.ca.gov to ensure there is a seat 
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SCAG Riverside County Regional Office  
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SCAG San Bernardino County Regional Office  
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Coachella Valley Association of Governments Office 
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City of Palmdale Office  

38250 Sierra Hwy., Palmdale, CA 93550 

 

Teleconference Site 

57-101 Kuilima Drive, Apt 66 

Kahuku, HI 96731 

 

 

Webcasting Available  

Webcast participation is view-only. Registration for webcasting is limited and is on a first come, first 

serve basis. Please register at 

https://scag.zoom.us/meeting/register/a3b2fa76e91d0785d746f627e8486654 
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 MEETING

RHNA SUBCOMMITTEE AGENDA

Southern California Association of Governments

900 Wilshire Boulevard, Suite 1700

Los Angeles, California 90017

Monday, December 3, 2018

10:00 AM

The RHNA Subcommittee may consider and act upon any of the items listed on the agenda 

regardless of whether they are listed as Information or Action Items.  

CALL TO ORDER AND PLEDGE OF ALLEGIANCE 

(The Honorable Peggy Huang, Chair) 

ROLL CALL 

 

PUBLIC COMMENT PERIOD 

Members of the public desiring to speak on items on the agenda, or items not on the agenda, but 

within the purview of the Committee, must fill out and present a Public Comment Card to the 

committee staff prior to speaking.  Comments will be limited to three (3) minutes per speaker. The 

Chair has the discretion to reduce the time limit based upon the number of speakers and may limit 

the total time for all public comments to twenty (20) minutes. 

  

REVIEW AND PRIORITIZE AGENDA ITEMS 

 

CONSENT CALENDAR 

 

Approval Item 

 

Receive and File  

 

ACTION ITEMS 

3. Proposed Final RHNA Subcommittee Charter 

(Joann Africa, Chief Counsel) 

Recommended Action: Recommend the Community, 

Economic & Human Development (CEHD) Committee to 

recommend the Regional Council approval of the RHNA 

Subcommittee Charter. 

 

Attachment 

 

10 mins 

 

 

 

1. Minutes of the October 29, 2018 Meeting 

 

Attachment  

2. RHNA Subcommittee Topic Outlook 

 

Attachment  



 

 

 

 
 
 
 
 

RHNA SUBCOMMITTEE AGENDA

 

DISCUSSION ITEMS         Attachment   Time  

 

 

CHAIR’S REPORT  

 

STAFF REPORT 

 

ANNOUNCEMENT/S 

 

ADJOURNMENT 

The next regular meeting of the RHNA Subcommittee is scheduled for February 4, 2018 at 10 a.m. 

at the Wilshire Grand Center, 900 Wilshire Boulevard, Suite 1700, Los Angeles, CA 90017. 

 

4. Comparison of Fair Share Housing Approaches 

(Paavo Monkkonen, Associate Professor, UCLA Department 

of Urban Planning, Luskin School of Public Affairs) 

 

Attachment  

 

30 mins 

 

5. RHNA Subregional Delegation  

(Joann Africa, Chief Counsel) 

 

6. SCAG’s Regional Growth Forecast and Recent Housing-

related Data Trends 

(Kevin Kane, SCAG Staff) 

Attachment 

 

     

Attachment 

      

30 mins 

 

 

30 mins 

 



REGIONAL HOUSING NEEDS ASSESSMENT SUBCOMMITTEE 

of the 

SOUTHERN CALIFORNIA ASSOCIATION OF GOVERNMENTS 

 

October 29, 2018 

Minutes 

THE FOLLOWING MINUTES ARE A SUMMARY OF ACTIONS TAKEN BY THE REGIONAL HOUSING NEEDS 

ASSESSMENT SUBCOMMITTEE. A VIDEO RECORDING OF THE ACTUAL MEETING IS AVAILABLE FOR VIEWING. 

 

The Regional Housing Needs Assessment (RHNA) Subcommittee held its meeting at SCAG’s downtown Los Angeles 

office. A quorum was present. 

 

Members Present 

Hon. Jim Predmore, Holtville (Primary)      Imperial County  

Hon. Bill Hodge, Calexico (Alternate)     Imperial County  

Hon. Margaret Finlay, Duarte (Primary)     Los Angeles County 

Hon. Peggy Huang, TCA, Yorba Linda (Primary) (Chair)   Orange County  

Hon. Michael Posey, Huntington Beach (Alternate)    Orange County  

Hon. Rusty Bailey, Riverside (Primary) (via videoconferencing)   Riverside County 

Hon. Russell Betts, Desert Hot Springs (Alternate)    Riverside County  

Hon. Bill Jahn, Big Bear Lake (Primary)     San Bernardino County 

Hon. Carmen Ramirez, Oxnard (Primary)     Ventura County 

Paavo Monkkonen, UCLA Urban Planning (Ex-officio)      

Cesar Covurrubias, Kennedy Commission (Ex-officio)     

 

Members Not Present 

Hon. Rex Richardson, Long Beach (Alternate)    Los Angeles County 

Hon. Jim Mulvihill, San Bernardino (Alternate)    San Bernardino County 

Hon. Mike Judge, Simi Valley (Alternate)     Ventura County  

Jeff Montejano, Building Industry Association-Southern California (Ex-officio)  

 

CALL TO ORDER & PLEDGE OF ALLEGIANCE  

Hon. Peggy Huang, Chair, called the meeting to order at approximately 10:05 AM and asked the Hon. Michael 

Posey to lead the Subcommittee in the Pledge of Allegiance.  

 

PUBLIC COMMENT PERIOD 

Councilmember Joe McKee, member of the SCAG Community, Economic & Human Development (CEHD) 

Committee, stated that many communities don’t fit the RHNA model and are already made up of mostly low-

income housing and would benefit from less low-income housing and more higher-income housing so that the 

communities can provide services. He proposed to modify requirements based on existing housing stock. 

 

Shelia Lamb, resident of the City of Redondo Beach, spoke on the negative effects of intense infill development in 

Redondo Beach has had on public health, the economy, and the environment. Ms. Lamb specifically identified 

increased traffic, flooding, the jobs and housing imbalance, and stress as well as a lack of public services and open 

space as examples. She proposed to modify the amount of required new housing for Redondo Beach to account 

for population density.   

 

 

 

 



REVIEW AND PRIORITIZE AGENDA ITEMS 

 

CONSTENT CALENDAR 

 

Receive and File 

 

1. Letter to the California Department of Housing and Community Development (HCD) and the California 

Department of Transportation (Caltrans) of the Regional Transportation Plan/Sustainable Communities 

Strategy (RTP/SCS) Adoption Date 

  

A MOTION was made (Hodge) to approve the letter. The MOTION was SECONDED (Posey) and APPROVED by the 

following vote: 

 

AYES: Jahn (San Bernardino County), Hodge (Imperial County), Finlay (Los Angeles County), Huang 

(Orange County), Betts (Riverside County), Ramirez (Ventura County) 

 

NOES:   None 

 

ABSTAIN: None 

 

DISCUSSION ITEMS 

 

2. Welcome and Subcommittee Introductions  

 

Hon. Peggy Huang, Chair, welcomed the Subcommittee and led self-introductions.  

 

Alan Wapner, SCAG President, welcomed everyone to the meeting and discussed how the information shared at 

the meeting should guide how counties and cities go forward with the RHNA Process. 

 

3. Overall Objective Setting  

 

Kome Ajise, SCAG Director of Planning, presented the five (5) objectives of the meeting according to RHNA statute: 

increase housing supply and types, promote infill development, promote an improved intraregional relationship 

between housing and jobs, address disproportionate housing needs, and further fair housing. Mr. Ajise also 

identified four (4) goals that SCAG has for the RHNA process: partnership, transparency, better integration 

between RHNA and RTP/SCS, and compliance with state law.  

 

Darin Chidsey, SCAG Interim Executive Director, thanked all the SCAG staff and executive officers and introduced 

Ben Metcalf, Director of HCD.  

 

4. California Department of Housing and Community Development (HCD) Presentation  

 

Ben Metcalf, Director of HCD, presented on the State’s recent release of the statewide housing assessment and 

the 2017 housing package and updated the Subcommittee on the success the package has had on funding, 

streamlining the approval process for projects under Senate Bill 35, and increasing enforcement. Mr. Metcalf 

discussed the increase in Annual Progress Report (APR) submissions and the State’s new mapping tool that reports 

this data.  He also identified recent enactment of fair housing laws: Assembly Bills 676 and 1771. The State 

anticipates that the regional determination this (6th) cycle will be significantly larger than the previous cycle. Mr. 

Metcalf responded to questions and comments from the Subcommittee, including questions on new state laws, 

the CEQA process, funding sources, water availability, fair housing laws, and housing type allocations.  



  

5. RHNA 101 Presentation 

 

Ma’Ayn Johnson, SCAG Staff, presented the overview of the RHNA process, including background on the housing 

crisis, RHNA objectives and methodology, the regional determination process, the appeal and adoption process, 

and the interaction between RHNA and housing element updates. Ms. Johnson discussed an overview of the 

outreach process and the subcommittee meetings. Ms. Johnson responded to questions and comments from the 

Subcommittee, including questions about the US Census.  

 

6. Draft RHNA Work Plan Discussion 

 

Kome Ajise, SCAG Director of Planning, presented an overview of the RHNA Work Plan, outlining the general work 

of the subcommittee to guide the RHNA process, and the Subcommittee’s tasks, including developing the 

methodology, determining sub-delegation, and assigning jurisdiction allocations. Mr. Ajise also presented a topic 

outlook and schedule of meetings to complete Subcommittee tasks.  

 

7. Draft RHNA Subcommittee Charter 

 

Joann Africa, Chief Counsel, presented the draft RHNA Subcommittee Charter, which has been updated based on 

the current status of law. The Charter includes text on the Subcommittee’s purpose, authority, composition, 

meetings and voting process, and the overall responsibilities of Subcommittee. The Subcommittee is scheduled to 

take action on the final version of the Charter at its next Subcommittee meeting.  

 

CHAIR’S REPORT 

 

8. Determine RHNA Subcommittee Meeting Schedule 

 

Chair Huang proposed that the Subcommittee will plan to meet on the first Monday of every month starting in 

December 2018, Subcommittee members’ schedules permitting.  

 

STAFF REPORT 

There was no report presented.  

 

ANNOUNCEMENT/S  

 

Chair Huang addressed all meeting participants to encourage submission of public comment to the SCAG staff via 

email at housing@scag.ca.gov and expressed her support to the elected officials that are involved in the RHNA 

process.   

 

Subcommittee member Carmen Ramirez requested more information on how other cities and regions handle 

housing issues. 

 

Alan Wapner, SCAG President, emphasized the importance of transparency to stakeholders. 

 

ADJOURNMENT  

The Chair adjourned the meeting at approximately 10:45AM. 

 



 

Revised 11/20/18 

RHNA Subcommittee Topic Outlook 

October 2018 – August 2020 

 

 

 

Meeting Proposed Date  Subject Action 

1 October 2018 Overview of RHNA process and legislation; 

RHNA work plan and schedule; notification 

to HCD and Caltrans of RTP/SCS adoption 

date; discussion on housing topics 

 

2 December 2018 Subregional delegation guidelines; best 

practices for housing implementation; 

introduction to the regional determination 

process; recommend Subcommittee 

charter 

Recommend Subcommittee charter 

3 February  2019 Draft RHNA Methodology framework; 

planning factor discussion; discussion on 

regional consultation process; recommend 

subregional delegation guidelines 

Recommend subregional delegation 

guidelines; recommend any changes to local 

planning factors to CEHD 

4 March 2019 Regional determination update; social 

equity adjustment discussion 

 

5 April 2019 Update on RHNA consultation with HCD; 

social equity adjustment; replacement 

needs survey; planning factor survey; 

furthering fair housing survey 

Recommend a social equity adjustment to 

CEHD 

6 June 2019 Survey results for replacement need, local 

planning factors, and furthering fair 

housing; continued discussion on 

Methodology: overcrowding; at-risk 

affordable units; high housing cost 

burdens; farmworker housing; 

homelessness; other existing housing needs 

 

7 July 2019 Continued discussion on proposed RHNA 

Methodology 

Recommend proposed methodology for 

public review 

 August 2019 Public Hearing(s) on Proposed Methodology 

8 September 2019 Review comments received on proposed 

RHNA methodology 

Recommend submittal of proposed 

methodology to HCD 

9 December 2019 Review comments from HCD on draft RHNA 

methodology; RHNA appeals process 

guidelines 

Recommend RHNA methodology adoption; 

adopt RHNA appeals process guidelines 

10 January 2020 Recommend distribution of draft RHNA 

allocation 

Recommend distribution of draft RHNA 

allocation 

11 July 2020 Hearing on appeals Determine appeals 

12 July 2020 Review and ratify the decisions on appeals Issue written decisions regarding appeals 

13 

 

August 2020 Final meeting Recommend to CEHD proposed Final RHNA 

Allocation Plan 



 

 

 

 

 

 

 

 

 

 

 

REPORT 

 

Southern California Association of Governments 

900 Wilshire Blvd., Suite 1700, Los Angeles, CA 90017 

Agenda Item No. 3 

December 3, 2018 

 
To: RHNA Subcommittee  

From: Joann Africa, Chief Counsel/Director of Legal Services 

Subject: Proposed Final RHNA Subcommittee Charter 

 
RECOMMENDED ACTION: 

Recommend approval by the CEHD Committee of the Proposed Final Subcommittee Charter. 

 

EXECUTIVE SUMMARY: 

At the last meeting, staff presented a draft RHNA Subcommittee Charter outlining its purpose and 

responsibilities. The Subcommittee reviewed the draft Charter and provide input to staff. Attached 

is the Proposed Final version of the Charter for the Subcommittee’s review. The Subcommittee is 

requested to recommend approval of the final charter to the CEHD Committee.  

 

STRATEGIC PLAN: 

This item supports SCAG’s Strategic Plan, Goal 2, subsection E: Act as the preeminent regional 

convenor to shape regional, state and national policies.  

 

BACKGROUND: 

Similar to past RHNA cycles, a charter has been developed for the RHNA Subcommittee to guide its 

work for the SCAG 6th cycle RHNA process.  The attached proposed final charter outlines the 

Subcommittee’s purposes, authority, composition, meetings and voting, and responsibilities. The 

proposed final charter reflects a change in process in how tie-breakers will be handled. Based on 

input received from the RHNA Subcommittee at its October 29, 2018 meeting, SCAG Staff seeks the 

Subcommittee’s final review and its recommended approval by the CEHD Committee. 

 

FISCAL IMPACT: 

Work related to the RHNA process is funded from the Fiscal Year 2018-19 General Fund Budget. 

 

ATTACHMENT: 

Proposed Final RHNA Subcommittee Charter – 6th Cycle 
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RHNA SUBCOMMITTEE CHARTER – 6th Cycle 

 

 

Purpose of the Subcommittee 

 

The purpose of the RHNA Subcommittee is to review in-depth the various policy considerations 

necessary to the development of SCAG’s Regional Housing Needs Assessment (RHNA), and to 

make critical decisions throughout the RHNA process, including but not limited to the following: 

the RHNA methodology, the draft and final RHNA allocations, and appeals related to draft 

RHNA allocations.  The decisions of the RHNA Subcommittee will serve as recommendations to 

SCAG’s Community, Economic and Human Development (CEHD) Committee and the Regional 

Council, except that the RHNA Subcommittee will make the final decisions regarding all appeals 

of draft RHNA allocations. 

  

Authority  

 

Authorized by the Regional Council, the RHNA Subcommittee serves as a subcommittee of the 

CEHD Committee, and will be reporting to the CEHD Committee.  All actions by the RHNA 

Subcommittee, except for actions pertaining to appeals of draft RHNA allocations, are subject to 

the review and approval of the CEHD Committee and the Regional Council.  Recognizing the 

significant amount of work undertaken by the RHNA Subcommittee, the CEHD Committee and 

the Regional Council will rely on the policy judgments of the RHNA Subcommittee.  The 

RHNA Subcommittee shall be dissolved as of the date in which the final RHNA allocation is 

adopted by the Regional Council. 

   

Composition 

 

The RHNA Subcommittee will consist of twelve (12) members of the Regional Council or the 

CEHD Committee to represent the six (6) counties of the SCAG region.  Each county shall have 

a primary member and an alternate member to serve on the RHNA Subcommittee. The SCAG 

President will appoint the members of the RHNA Subcommittee and will select one of the 

members to serve as the Chair of the RHNA Subcommittee.  Membership of the RHNA 

Subcommittee may also include as non-voting members serving as stakeholder representatives 

appointed by the SCAG President. 

  

Meetings and Voting 

 

The meetings of the RHNA Subcommittee will occur during the applicable period when SCAG 

is developing the RHNA. The RHNA Subcommittee shall have the authority to convene 

meetings as circumstances require.  A meeting quorum shall be established when there is 

attendance by at least one representative (either a primary member or an alternate member) from 

each of the six (6) counties.  Stakeholder representatives serving as non-voting members of the 

RHNA Subcommittee are not counted for purposes of establishing a meeting quorum.   

 

All RHNA Subcommittee members are expected to attend each meeting, to the extent feasible. 

RHNA Subcommittee members may attend meetings by teleconference or video-conference.  All 
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meetings of the RHNA Subcommittee are subject to the Brown Act.  The Chair of the RHNA 

Subcommittee shall preside over all meetings and the Subcommittee may select another 

Subcommittee member to serve as the Vice-Chair in the Chair’s absence.  The RHNA 

Subcommittee will invite SCAG staff or others to attend meetings and provide pertinent 

information, as necessary.  Meeting agendas will be prepared and provided in advance to RHNA 

Subcommittee members, along with appropriate briefing materials and reports, in accordance 

with the Brown Act. Minutes of each meeting will be prepared.   

 

For purposes of voting, each county shall be entitled to one (1) vote to be cast by either the 

primary member or alternate member representing the respective county. In the event of a tie 

vote, the Chair of the Subcommittee may vote to break the tie except if the Chair of the 

Subcommittee has casted a vote as a Subcommittee member. In that exception, the Vice Chair of 

the Subcommittee may break the tie vote. In the case of an appeal submitted on behalf of a 

Subcommittee member’s individual local jurisdiction, the Subcommittee member may elect not 

to participate in the discussion and vote by the RHNA Subcommittee regarding such appeal.      

 

Responsibilities 

 

The RHNA Subcommittee will carry out the following responsibilities: 

 

� review information useful to the development of the RHNA Plan; 

 

� review and make policy decisions related to the RHNA process including policies for the 

RHNA methodology, the RHNA methodology, and the draft and final RHNA allocations, 

and forward such decisions to the CEHD Committee for review and approval.  In making 

its policy decisions, the RHNA Subcommittee should consider the integration of the 

RHNA with the Regional Transportation Plan/Sustainable Communities Strategy; 

 

� review and make decisions regarding guidelines for the RHNA process including 

guidelines related to subregional delegation and the criteria for trades and transfers of 

draft RHNA allocations, and forward such decisions to the CEHD Committee for review 

and approval; and  

   

� review and make the final decisions regarding appeals related to the jurisdiction’s draft 

RHNA allocation.  In this capacity, the RHNA Subcommittee shall be known as the 

“RHNA Appeals Board.”  These final decisions by the RHNA Appeals Board shall not 

reviewable by the CEHD Committee or by the Regional Council. 

 



 

 

 

 

 

 

 

 

 

 

 

 

REPORT 

 

Southern California Association of Governments 

900 Wilshire Blvd., Suite 1700, Los Angeles, CA 90017 

Agenda Item No. 4 

December 3, 2018 

 
To: Regional Housing Needs Assessment (RHNA) Subcommittee  

From: Ma’Ayn Johnson, Housing & Land Use Planner 

Subject: Comparison of Fair Share Housing Approaches  

 
RECOMMENDED ACTION: 

For Information Only - No Action Required 

 

EXECUTIVE SUMMARY: 

RHNA Subcommittee ex-officio member, Associate Professor Paavo Monkkonen from the University 

of California, Los Angeles Department of Urban Planning, Luskin School of Public Affairs, will lead 

a discussion on a comparison of fair share housing approaches from outside of the SCAG region.  

 

STRATEGIC PLAN: 

This item supports SCAG’s Strategic Plan; Goal 2: Advance Southern California’s policy interests and

planning priorities through regional, statewide, and national engagement and advocacy; Objective A

: Cultivate dynamic knowledge of the major challenges and opportunities relevant to sustainability 

and quality of life in the region.  

 

BACKGROUND: 

At the Subcommittee’s October 29, 2018 meeting, a Subcommittee member had requested a future 

agenda item on best practices of housing implementation from outside of the SCAG region. RHNA 

Subcommittee ex-officio member, Associate Professor Paavo Monkkonen from the University of 

California Los Angeles Department of Urban Planning, Luskin School of Public Affairs, will lead a 

discussion on a comparison of fair share housing approaches.  

 

As part of his presentation, Professor Monkonnen will refer to two research articles on this topic. 

One, titled “Overcoming Land Use Localism: How HUD’s Fair New Housing Regulation Can Push States 

to Eradicate Exclusionary Zoning”, authored by Thomas Silverstein, is attached to this report. A 

second one, titled “Beyond the Double Veto: Land Use Plans as Preemptive Intergovernmental 

Contracts” by Christopher S. Elmendorf, can be downloaded at https://ssrn.com/abstract=3256857 

but due to its large size will not be included as an attachment to the staff report.  

 

FISCAL IMPACT: 

Work associated with this item is included in the current FY 18-19 General Fund Budget 

(800.0160.03:RHNA). 

 

ATTACHMENT:  

1. Research Article: Overcoming Land Use Localism: How HUD’s Fair New Housing Regulation 

Can Push States to Eradicate Exclusionary Zoning 

 



University of Baltimore Journal of Land and
Development

Volume 5
Issue 1 Fall 2015 Article 3

2015

Overcoming Land Use Localism: How HUD's
New Fair Housing Regulation Can Push States to
Eradicate Exclusionary Zoning
Thomas Silverstein
Lawyers' Committee for Civil Rights Under Law, tsilverstein@lawyerscommittee.org

Follow this and additional works at: http://scholarworks.law.ubalt.edu/ubjld

Part of the Housing Law Commons, Land Use Law Commons, and the Law and Race Commons

This Article is brought to you for free and open access by ScholarWorks@University of Baltimore School of Law. It has been accepted for inclusion in
University of Baltimore Journal of Land and Development by an authorized administrator of ScholarWorks@University of Baltimore School of Law.
For more information, please contact snolan@ubalt.edu.

Recommended Citation
Silverstein, Thomas (2015) "Overcoming Land Use Localism: How HUD's New Fair Housing Regulation Can Push States to
Eradicate Exclusionary Zoning," University of Baltimore Journal of Land and Development: Vol. 5: Iss. 1, Article 3.
Available at: http://scholarworks.law.ubalt.edu/ubjld/vol5/iss1/3

http://scholarworks.law.ubalt.edu/ubjld?utm_source=scholarworks.law.ubalt.edu%2Fubjld%2Fvol5%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarworks.law.ubalt.edu/ubjld?utm_source=scholarworks.law.ubalt.edu%2Fubjld%2Fvol5%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarworks.law.ubalt.edu/ubjld/vol5?utm_source=scholarworks.law.ubalt.edu%2Fubjld%2Fvol5%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarworks.law.ubalt.edu/ubjld/vol5/iss1?utm_source=scholarworks.law.ubalt.edu%2Fubjld%2Fvol5%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarworks.law.ubalt.edu/ubjld/vol5/iss1/3?utm_source=scholarworks.law.ubalt.edu%2Fubjld%2Fvol5%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarworks.law.ubalt.edu/ubjld?utm_source=scholarworks.law.ubalt.edu%2Fubjld%2Fvol5%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/846?utm_source=scholarworks.law.ubalt.edu%2Fubjld%2Fvol5%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/852?utm_source=scholarworks.law.ubalt.edu%2Fubjld%2Fvol5%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/1300?utm_source=scholarworks.law.ubalt.edu%2Fubjld%2Fvol5%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarworks.law.ubalt.edu/ubjld/vol5/iss1/3?utm_source=scholarworks.law.ubalt.edu%2Fubjld%2Fvol5%2Fiss1%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
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Overcoming Land Use Localism: How HUD’s New Fair
Housing Regulation Can Push States to Eradicate

Exclusionary Zoning

Thomas Silverstein1

Since 2009, the U.S. Department of Housing & Urban Development
(HUD) and various housing and community development stakehold-
ers have grappled with the question of what it means to affirmatively
further fair housing (AFFH). In some respects, HUD’s publication of
a final AFFH rule on July 16, 2015 was the culmination of that pro-
cess,2 but the rule did not resolve all outstanding questions. In partic-
ular, the one point that has been reiterated by a range of groups with
often competing interests is that no one is entirely clear how the
framework that HUD has developed will work for states.3 To a certain
extent, this gap in understanding is illustrated by the fact that the de-
partment still has not published a template for the required Assess-
ment of Fair Housing (AFH) for states.4

This purported conundrum should not be hard to solve. The solu-
tion is to simply refocus the conversation on two closely related ques-
tions. First, what is the identity of the entity that is subject to the duty
to AFFH? Second, what is the scope of that entity’s capacity, both in
terms of planning and implementation? Agonizing over how states fit
into HUD’s regulatory framework is grounded in a misappraisal of the
answers to these two questions.

The answer to the first question is clear-cut: the entity is the state
government as a whole and not the individual lead agency that devel-
ops the state’s Consolidated Plan and AFH. Each state government
includes not only its state housing and community development de-
partment and its state housing finance agency, it also includes more
far flung executive agencies, the legislative branch, and even the judi-
ciary. If the most effective way to overcome a fair housing issue in-
volves state legislative action, then the state legislature actually has an
obligation to pass a bill and the governor has an obligation to sign it
into law.5

1. Associate Counsel, Fair Housing & Community Development Project,
Lawyers’ Committee for Civil Rights Under Law.

2. Affirmatively Furthering Fair Housing, 80 Fed. Reg. 42,271, 42,272 (July 16,
2015) (to be codified at 24 C.F.R. pts. 5, 90, 91, et al.).

3. Id. at 42,278.
4. Id. at 44,290.
5. U.S. ex rel. Anti-Discrimination Ctr. of Metro N.Y., Inc. v. Westchester Cnty., 712

F.3d 761, 769-770 (2d Cir. 2013) (“There is, of course, a difference between

25
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Once it is clear that the state as a whole, not an individual lead
agency, is on the hook,6 the scope of the state’s capability starts to
look quite vast. In light of the United States’ federal system of govern-
ment, states are arguably the most powerful political entities that exist
in this country; their power has only grown in recent years in light of
Supreme Court decisions limiting the federal government’s powers.7
Subject to a relatively limited set of Constitutional constraints, states
can impose taxes, create new spending programs, exercise the power
of eminent domain, regulate participants in the housing market like
real estate agents and insurance companies, and regulate land use.8
The fact that states have diffused these powers across their component
parts and delegated these powers to local governments is immaterial
to the substance of their legal obligations as HUD grantees.

The twin phenomena of diffusion and delegation, however, are rel-
evant to the question of how to implement policies that would bring a
state into meaningful compliance with the duty to AFFH. For exam-
ple, although amending a provision of a state’s constitution may ac-
complish AFFH goals, the perceived difficulty of doing so might
undermine meaningful voluntary compliance from the start. State of-
ficials are most likely to take positive steps that are attainable. Creating
unrealistic expectations could incentivize evasive tactics.

Out of this context, there emerges a need for policy solutions that
embody three essential characteristics. First, reforms must provide ef-
fective tools for fostering residential racial integration by reducing the

an obligation as a condition of grant funding to adopt specific legislation
and the availability of injunctive relief against individual officials who act in
a manner inconsistent with those obligations. The availability of such relief
is a subject of conjecture at this point although the Second Circuit’s affirm-
ance of the district court’s decision that the Westchester County Executive’s
veto of legislation banning discrimination in housing on the basis of lawful
source of income violated a provision of a consent decree between HUD
and the County requiring the latter to promote such legislation suggests
that the duty to AFFH – as embodied in that consent decree – reaches the
affairs of legislators and chief executives in a meaningful way.”).

6. See infra notes 11-14 and accompanying text.
7. See Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2603-04 (2012) (hold-

ing that the provision of the Affordable Care Act making the expansion of
Medicaid mandatory for the states was unconstitutional coercion in excess
of Congress’s powers under the Spending Clause); U.S. v. Morrison, 529
U.S. 598, 613 (2000) (holding that a provision of the Violence Against Wo-
men Act exceeded Congress’s authority under the Commerce Clause be-
cause Congress can only consider the aggregated effects of economic,
rather than noneconomic, activity on interstate commerce); City of Boerne v.
Flores, 521 U.S. 507, 520 (1997) (holding the Religious Freedom Restora-
tion Act exceeded Congress’s authority under Section 5 of the Fourteenth
Amendment because it lacked “congruence and proportionality” to the
constitutional infirmity being remedied); U.S. v. Lopez, 514 U.S. 549, 561
(1995) (holding that a provision of the Gun-Free School Zones Act ex-
ceeded Congress’s authority under the Commerce Clause because it regu-
lated non-commercial activity).

8. U.S. ex rel. Anti-Discrimination Ctr., 712 F.3d at 773.
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prevalence of exclusionary zoning. This article focuses narrowly on
exclusionary zoning because it is a widespread practice that has a deep
historical connection to residential racial and ethnic segregation.
Clearly, states will need to develop strategies for addressing other fair
housing challenges, as well. Second, despite requiring statutory
changes, they must be based on proven policies from other states.
Third, their adoption must move the discourse surrounding land use
regulation in a direction where a more dramatic rethinking of the
state’s role is possible. A handful of states have pursued policies that
satisfy these criteria to varying extents.9 California, Connecticut, Mas-
sachusetts, and New Jersey all have longstanding statutes that seek to
mitigate exclusionary zoning through some sort of a state role,
whether administrative or judicial.10 Each offers important lessons.

This article elaborates a vision of the specific policy features that
state land use reforms should have in order to embody the three
broad characteristics noted above and play an important role in AFFH
efforts. To do that, the first section of this article explores the legal
basis for this article’s definition of states and the scope of their author-
ity. The second section catalogues the history of exclusionary zoning
and its connection to residential racial segregation. The third section
looks at the policy features, both those found in existing laws and
more innovative solutions that should be part of a state legislative re-
form package that addresses the AFFH duty. The fourth section situ-
ates that package in the context of policy rationales that have
contemporary political salience. Lastly, the article expresses the aspi-
ration that such reforms could contribute to a paradigm shift in the
discourse of land use regulation.

I. The Nature and Power of States as HUD Program Participants

a. Who is the grantee?

The conclusion that states as whole entities, rather than individual
agencies, for purposes of the duty to AFFH is compelled by the Mc-
Kinney-Vento Homeless Assistance Act of 1987, as well as HUD’s regu-
lations implementing Consolidated Planning requirements that
govern the Community Development Block Grant (CDBG) program,
the HOME Investment Partnerships Program (HOME), and the
Housing Opportunities for Persons with AIDS (HOPWA) program.11

Under McKinney-Vento, which authorized the creation of the Emer-
gency Solutions Grant program (ESG – formerly known as the Emer-
gency Shelter Grant), a state is “each of the several States, the District

9. See infra note 9.
10. CAL. GOV’T CODE § 65580 (2000); CONN. GEN. STAT. ANN. § 8-30g (2013).

MASS. GEN. LAWS ANN. Ch. 40B, § 20 (2003); N.J. STAT. ANN. § 52:27D-303
(2015).

11. See 42 U.S.C. § 11371(8) (1997); 24 C.F.R. § 91.5 (2016).



28 University of Baltimore Journal of Land and Development [Vol. 5

of Columbia, the Commonwealth of Puerto Rico, the United States
Virgin Islands, Guam, American Samoa, The Commonwealth of the
Northern Mariana Islands, the Trust Territory of the Pacific Islands,
and any other territory or possession of the United States.”12

By contrast, the authorizing statute for the CDBG program, which is
representative of the other two block grant programs, defines a state
more broadly as “any State of the United States, or any instrumentality
thereof approved by the Governor; and the Commonwealth of Puerto
Rico.”13 This definition could arguably support the interpretation that
individual state agencies, rather than state governments as whole enti-
ties, are program participants. However, HUD’s regulation imple-
menting the Consolidated Planning requirement attached to those
programs defines states in a manner consistent with McKinney-
Vento.14 Those regulations have been in place for over six years,
which is the statute of limitations for challenging the validity of regula-
tions under the Administrative Procedure Act.15 As the regulation is
minimally vulnerable to challenge and all states receive ESG alloca-
tions that unambiguously carry responsibilities for states as whole enti-
ties, the scope of agencies or branches of a state’s government to
which the duty to AFFH applies is clear—it applies to all of them.

b. States in the federal system

States have expansive powers that enable them to pursue a broad
array of policy objectives. Unless a specific constitutional provision
that constrains state action applies or such action is preempted by fed-
eral law in an area of federal power, state governments can essentially
legislate on any issue and use any enforcement tool to effectuate that
policy.16 In recent years, state power has grown appreciably as the U.S.
Supreme Court has limited the scope of Congress’s authority to legis-
late under the Commerce Clause, Section 5 of the Fourteenth Amend-
ment, and the Spending Clause in U.S. v. Lopez, U.S. v. Morrison, City of
Boerne v. Flores, and National Federation of Independent Business v. Sebe-
lius.17 The Court’s decisions in these cases all have the effect of limit-
ing the circumstances in which federal law might preempt state law by

12. 42 U.S.C. § 11371(8).
13. 42 U.S.C. § 5302(a)(2) (2007); See also 42 U.S.C. § 12902(9) (2015) (defin-

ing the term “state” for purposes of the AIDS Housing Opportunity Act); 42
U.S.C § 12704(2) (2015) (including a similar definition of the term “state”
for purposes of the HOME Investment Partnerships Program).

14. See 24 C.F.R. § 91.5.
15. See 28 U.S.C. § 2401(a) (2011); Impro Prod., Inc. v. Block, 722 F.2d 845, 850

n.8 (D.C. Cir. 1983) (stating that the statute of limitations for challenges to
agency action under the Administrative Procedure Act is six years).

16. See Jacobson v. Mass., 197 U.S. 11, 24-25 (1905) (outlining the scope of the
police power in the federal system while upholding a state law requiring
vaccination for smallpox).

17. See supra note 6 and accompanying text.



2015] Overcoming Land Use Localism 29

invalidating (or finding alternative grounds for sustaining) federal
statutes and, in the case of National Federation of Independent Business,
limiting the power of Congress to use grant conditions to bind states
to requirements that the body could not legislate directly.18

In addition to recent limits on the power of Congress to restrict or
otherwise control the activities of states, the Court has constrained the
ability of private parties to challenge state action as violative of federal
law.19 Three cases are emblematic of this trend. First, in Alexander v.
Sandoval, the Court held that there was no private right of action to
enforce the U.S. Department of Transportation’s regulation for the
disparate impact claims under Title VI of the Civil Rights Act of 1964
and articulated a restrictive test, requiring that statutes include
“rights-creating language” for determining whether federal laws are
enforceable by private parties.20 Next, in Gonzaga University v. Doe, the
Court short-circuited an attempt to use 42 U.S.C. § 1983, which pro-
vides a right of action for individuals to challenge state action that
violates a federal right, to circumvent its decision in Sandoval.21 The
Gonzaga Court established that the same test applied for determining
whether federal statutes are enforceable through § 1983.22

Lastly, in Armstrong v. Exceptional Child Center, the Court held that
the federal Medicaid statute was not enforceable by private parties,
whether through the Supremacy Clause of the U.S. Constitution or
through the inherent equitable powers of the federal courts.23 Actions
to enforce the Medicaid statute historically proceeded under § 1983
until Gonzaga foreclosed that path.24 The Armstrong Court held that
the Supremacy Clause does not provide a private right of action to
enforce federal rights but merely imposes a rule of decision for cases
in which state and federal law conflict.25 The Court stated that, while
the federal courts have equitable powers to enjoin state action that
violates federal rights as in Ex Parte Young, there are limitations on
whether courts should exercise that power that severely restrict its
scope.26 Commentators have observed that the Court appeared to

18. See supra note 6 and accompanying text.
19. See Armstrong v. Exceptional Child Ctr., 135 S. Ct. 1378 (2015) (holding there

was no private right of action to seek injunctive relief with respect to viola-
tions of the Medicaid provisions of the Social Security Act); Gonzaga Univ.
v. Doe, 536 U.S. 273, 287 (2002) (holding that there was no private right of
action under 42 U.S.C. § 1983 to enforce the Family Educational Rights
and Privacy Act); Alexander v. Sandoval, 532 U.S. 275, 288, 293 (2001) (hold-
ing that there was no private right of action to enforce the Department of
Transportation’s regulation prohibiting policies or practices with discrimi-
natory effects under Title VI of the Civil Rights Act of 1964).

20. 532 U.S. at 288, 293.
21. 536 U.S. at 287.
22. Id. at 302.
23. 135 S. Ct. at 1378.
24. Id. at 1387.
25. Id. at 1383.
26. Id. at 1385.
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bend over backwards to avoid cognizing judicial enforcement of the
Medicaid statute, misapplying its newly articulated test to the facts at
hand.27

Federal authority to adopt laws that might limit state policymaking
and the ability of private parties to enforce what federal laws remain
valid have diminished. This state of affairs has increased the power of
state governments in proportion to that reduction in federal power.

c. States and localism

One of the more common rhetorical tactics of states that are trying
to justify the failure to constrain local authority is that certain areas of
policymaking are the province of exclusive municipal control. The de-
gree of legal foundation for this assertion varies from state to state,
but ultimately the source of all local authority is in state law. In theory,
this means that states –defined broadly to include all of their branches
of government – are responsible for all local decision-making.

Nonetheless, practicalities may intervene and are, at minimum, im-
portant for understanding what steps might be necessary in order to
actually implement state land use reforms that mitigate exclusionary
zoning. The primary relevant division among states in initiating that
discussion is whether a state follows the Dillon’s Rule, is a home rule
state, or is somewhere in between those two poles.28 Secondarily,
among home rule states, it is important to determine whether the
source of legal authority for that designation is found in the state con-
stitution, a statute, or the common law. Notwithstanding that the con-
tent of a state constitution is within the control of a state, amending a
state constitution in order to allow the state to supersede local land
use regulations would be a more laborious, long-term endeavor than
modifying a statute.

It is helpful to briefly define what these different regimes entail.
Under Dillon’s Rule, the powers of municipalities are limited to those
which the state has explicitly granted or which are necessarily implied
by an explicit grant of authority.29 With respect to local land use regu-
lation, the most common explicit grant of power is a state zoning ena-
bling act.30 States that adhere to Dillon’s Rule may vary somewhat in
how rigorously courts police the limits of local authority, particularly

27. Steve Vladeck, Armstrong: Is Utterly Disingenuous Statutory Interpretation Ever
Worth It?, PRAWFSBLAWG (Mar. 31, 2015, 8:27 PM), http://prawfsblawg.
blogs.com/prawfsblawg/2015/03/armstrong-is-utterly-disingenuous-statu
tory-interpretation-ever-worth-it.html.

28. As of the time of publication, 29 states follow Dillon’s Rule and nine are
strong home rule states. The remaining 12 states have either statutory or
constitutional grants of home rule authority, but either the substantive
scope of that authority is limited or that authority is not granted to all
municipalities.

29. See Arlington Cnty. v. White, 528 S.E.2d 706, 708 (Va. 2000).
30. See VA. CODE ANN. §§ 15.2-2280-2316 (2016).
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those which are purported to have been necessarily implied by the
state legislature.31 Under home rule, local governments are generally
presumed to have broad powers.32 However, even in states in which
there is a constitutional basis for home rule, state legislatures may ab-
rogate the authority of home rule municipalities by adopting specific
legislation.33 A very few states, however, impose limits on the types of
laws that state legislatures can pass that limit home rule. For example,
the Kansas Constitution requires that any such laws apply uniformly to
all municipalities.34 Because state legislatures, even in home rule
states, generally can displace local regulatory power by enacting spe-
cific laws, it is unlikely that a constitutional amendment would ever be
necessary to set the stage for enhanced state regulation of land use.

Although the law of home rule is an important consideration, so is
the culture. This is the case even in states where there is no longstand-
ing legal authority for home rule. For example, Westchester County
Executive Rob Astorino referred to home rule as a “power long cher-
ished in New York” in arguing against HUD’s attempts to bring the
county into compliance with the duty to AFFH by rooting out exclu-
sionary zoning in affluent, predominantly white municipalities.35 Al-
though the New York State Constitution and the state’s General Laws
have home rule provisions,36 they are relatively limited in scope, stop-
ping short of endowing municipalities with the police power, and of
recent vintage in comparison with other states. Notwithstanding the
state’s home rule laws, its courts continue to articulate Dillon’s Rule in
weighing the scope of local governmental power.37 There is nothing
in New York law that would prevent the state from statutorily imposing
a regime with the power to override local land use decisions.38 Some,
however, would likely see such a law as a significant cultural shift.

31. 528 S.E.2d at 712.
32. See FLA. CONST. art. VIII, § 2(b) (2014) (“[m]unicipalities shall have govern-

mental, corporate and proprietary powers to enable them to conduct mu-
nicipal government, perform municipal functions and render municipal
services, and may exercise any power for municipal purposes except as oth-
erwise provided by law”).

33. See OHIO CONST. art. XVIII, § 3 (2016) (limiting municipalities’ home rule
powers to regulations that “are not in conflict with general laws”). However,
a small number of state constitutions impose limits on the types of laws that
state legislatures can pass that limit home rule. See KAN. CONST. art. XXII,
§ 5(b) (2014) (limiting the power of the state legislature to preempt local
home rule to “statutes of statewide concern applicable uniformly to all
cities”).

34. Id. (limiting the power of the state legislature to preempt local home rule
to “statutes of statewide concern applicable uniformly to all cities”).

35. Alfred Branch, Astorino Defends County on Affordable Housing Efforts, BEDFORD-
KATONAH PATCH (July 24, 2015), http://patch.com/new-york/bedford/as
torino-defends-county-affordable-housing-efforts.

36. See N.Y. CONST. art. IX, § 2 (2002); N.Y. MUN. HOME RULE LAW § 10 (2011).
37. See Sureway Towing, Inc. v. Martinez, 779 N.Y.S.2d 109, 111 (N.Y. App. Div.

2004).
38. Id.
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II. Exclusionary Zoning, States, and Residential Racial Segregation

a. Early Origins

The problem of residential racial segregation is inextricable from
the history of land use regulation in the United States. Zoning, which
emerged as a widespread practice in the 1910s and 1920s,39 is very
much a product of its time in two meaningful respects. First, zoning
proponents’ attempts to methodologically determine the highest and
best use of land reflected the ideology of the Progressive Era reform-
ers.40 Although zoning ordinances have grown vastly more compli-
cated over time, early ordinances straightforwardly classified parcels of
land with regard to two characteristics: the types of uses allowed and
the intensity of uses permitted.41 These early ordinances also imposed
detailed restrictions on building heights, minimum lot sizes, set-backs,
and other features.42 For example, a zoning ordinance might classify
land into three types of use: R for residential, C for commercial, and I
for industrial. There may be three intensities of use: 1 for low density,
2 for medium density, and 3 for high density. Thus, a parcel zoned R-1
would be restricted to low-density residential use. Second, from the
start, the practice was used to exclude perceived outsiders in terms of
race, national origin, religion, and socioeconomic status.43 Indeed,
even before the advent of traditional zoning, municipalities attempted
to use their regulatory power to allocate space between groups of peo-
ple on the basis of race.44

A review of two seminal cases that reached the Supreme Court,
Buchanan v. Warley and Village of Euclid v. Ambler Realty Co., is instruc-
tive. In Buchanan, a white property owner sought specific performance
of a contract to sell his property to an African American buyer.45 The
buyer’s obligation to purchase under the contract was contingent on
the ultimate determination of whether he had the right to occupy the
parcel.46 Under Louisville’s local ordinances, it was unlawful for an
African American to reside in a home on a majority-white block.47 The
Supreme Court invalidated the ordinance on the grounds that it vio-
lated the Due Process Clause of the Fourteenth Amendment by irra-
tionally and unjustifiably restricting the seller’s right to alienate

39. Christopher Silver, The Racial Origins of Zoning in American Cities, ARIZ.
STATE UNIV., http://www.asu.edu/courses/aph294/total-readings/silver
%20—%20racialoriginsofzoning.pdf (last visited Feb. 13, 2016).

40. DAVID M.P. FREUND, COLORED PROPERTY 50-51 (2007) (discussing the “sci-
entific” origins of land use planning).

41. Id. at 82 (describing zoning ordinance of Euclid, Ohio adopted in 1922).
42. Id.
43. See KENNETH T. JACKSON, CRABGRASS FRONTIER 241-43 (1985).
44. Id.
45. Buchanan v. Warley, 245 U.S. 60, 69 (1917).
46. Id. at 70.
47. Id. at 70-71.
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property.48 Although Louisville’s ordinance was at issue in Buchanan,
that ordinance was reflective of a nationwide trend toward explicit ra-
cial zoning reflected in local laws in Baltimore, among other cities.49

Those ordinances quickly fell away after the Court’s decision, and ra-
cist local governments looked to other strategies for maintaining resi-
dential segregation.50

Traditional zoning, as it developed at that time, proved to be a re-
markably effective tool for doing so. New York City adopted the na-
tion’s first zoning ordinance in 1916, just two years before the Court’s
decision in Buchanan, and the practice spread rapidly over the course
of the next two decades.51 In particular, zoning held a strong allure
for newly forming suburban municipalities outside of industrial cities
in the northeast and Midwest.52 The populations of these cities were
booming at the time due to a combination of European immigration
(prior to the adoption of restrictive laws in 1921 and 1924), and the
first Great Migration of African Americans from the rural South, be-
ginning just before World War I.53 In the wake of World War I, nativist
and white supremacist sentiment were at their height, Prohibition be-
came the law of the land, and the Ku Klux Klan expanded from a
regional to a national political force.54 In this context, economically
mobile white Protestants effectively used zoning to create buffers be-
tween the neighborhoods in which they resided and those in which
perceived outsiders were permitted to live.55

The Village of Euclid, Ohio was one such enclave that rapidly devel-
oped during the post-World War I era. Euclid, now a city, is located
immediately to the east of Cleveland along the shores of Lake Erie.
Though a majority of its population is African American today, just
1.3% of its population was African Americans in the 1920 Census.56

Meanwhile, between 1910 and 1920, the size of Cleveland’s African
American population had more than quadrupled from 8,448 to
34,451.57 Its adoption of a zoning ordinance in 1922 initiated a se-
quence of events that led to the Supreme Court giving its imprimatur
to zoning. In Village of Euclid v. Ambler Realty Co., the Supreme Court
applied a permissive rational basis standard in upholding Euclid’s zon-

48. Id. at 82.
49. FREUND, supra note 39, at 59.
50. Id.
51. JACKSON, supra note 42, at 241-42.
52. FREUND, supra note 39, at 70-72 (describing proliferation of zoning ordi-

nances in Michigan).
53. ISABEL WILKERSON, THE WARMTH OF OTHER SUNS 8-15 (2010).
54. FREUND, supra note 39, at 14-15.
55. Id. at 54-61.
56. U.S. Census Bureau; Census 1920, Ohio, Composition and Characteristics

of the Population for Places of 2,500 to 10,000 (1922).
57. U.S. Census Bureau; Census 1920, Ohio, Age, for Cities of 10,000 or More

(1922); U.S. Census Bureau; Census 1910, Ohio, Age, for Cities of 25,000 or
More (1913).
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ing ordinance in the face of a challenge to its validity under the Due
Process Clause.58

Sometimes forgotten in light of the Court’s decisive opinion in Eu-
clid is the decision of the U.S. District Court for the Northern District
of Ohio, which the Court overturned.59 In a decision holding that Eu-
clid’s zoning ordinance violated the Due Process Clause, Judge Wes-
tenhaven saw past the facts of the instant case, which involved a
property owner that wished to use its land for industrial purposes, to
write that “the result to be accomplished is to classify the population
and segregate them according to their income or situation in life.”60

The only reason why one household might live in a mansion, another
in a duplex, and a third in an apartment, Judge Westenhaven con-
cluded, was socioeconomic status.61 Thus, economic exclusion and, by
extension, racial exclusion, were at the heart of zoning from its incep-
tion. And, though Judge Westenhaven’s opinion reflected the prevail-
ing white supremacism of his times in suggesting that the Louisville
ordinance struck down in Buchanan might have been more justifiable
than Euclid’s ordinance,62 it was clear at the time that economic ex-
clusion meant racial and ethnic exclusion, as well.63

b. Exclusionary Zoning and the Fair Housing Act

A new status quo emerged out of Buchanan and Euclid, which, de-
spite some contrary currents, remains in place today. Explicit racial
zoning, like that of Louisville in Buchanan, was not permissible, but
race-neutral zoning that separated people on the basis of housing
density and often restricted density altogether was acceptable.64 The
predictable effect, and often the intent, of the latter form of zoning,
has been intense residential racial segregation. Among the many rea-
sons for this causal relationship have been explicitly racially discrimi-
natory federal mortgage lending policies that pushed middle-class and
affluent African Americans into the rental housing market and the
broader longstanding correlation between race and socioeconomic
status in the United States.65 With the revival of the Equal Protection
Clause in the decades following Euclid and the passage of the Fair

58. Vill. of Euclid v. Ambler Realty Co., 277 U.S. 365, 390 (1926).
59. See Ambler Realty Co. v. Vill. of Euclid, 297 F. 307, 317 (N.D. Ohio 1924),

overruled by Vill. of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).
60. Id. at 309, 316-17.
61. Id. at 316.
62. Id. at 312-13.
63. See Richard H. Chused, Euclid’s Historical Imagery, 51 CASE W. RES. L. REV.

597, 606-08 (2001) (discussing the race relations context of Euclid); Joel
Kosman, Toward an Inclusionary Jurisprudence: A Reconceptualization of Zoning,
43 CATH. U. L. REV. 59, 60-61 (1993) (tracing the race-based origins of
facially neutral land use controls).

64. Kosman, supra note 62, at 75, 79.
65. See, e.g., FREUND, supra note 39, 99-175 (discussing the history of discrimina-

tory mortgage lending policies and practices).
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Housing Act (FHA) in 1968, new lines of attack in the struggle for
inclusive land use policies emerged.66

In the 1970s, three major cases illuminated the contours of fair
housing and civil rights advocates’ ability to challenge exclusionary
zoning ordinances and reinforced the nexus between traditional,
often called Euclidean, zoning and segregation. In United States v. City
of Black Jack, the U.S. Court of Appeals for the Eighth Circuit held that
the zoning ordinance of a developing suburb of St. Louis, Missouri
violated the FHA because of its unjustified discriminatory effect.67 Al-
though the Civil Rights Division of the U.S. Department of Justice liti-
gated the case in the Eighth Circuit, the case arose out of failed
attempts by an affordable housing developer with the mission of pro-
moting residential integration to build in Black Jack.68 The City both
incorporated and adopted its zoning ordinance, in substantial part,
with the purpose of derailing that development proposal.69 The case
was the first in which a court applied the disparate impact or discrimi-
natory effects test in deciding a case under the FHA.70 City of Black Jack
armed advocates with a powerful tool for combatting exclusionary
zoning.71

The Supreme Court followed City of Black Jack by mitigating its util-
ity in Warth v. Seldin, a case that hinged on the issue of standing in
exclusionary zoning cases.72 In Warth, a variety of plaintiffs challenged
the validity of the zoning ordinance of Penfield, New York, an affluent
suburb of Rochester.73 They alleged that the ordinance unconstitu-
tionally excluded low-income people but did not include a claim of
race discrimination in violation of the FHA.74 Unlike in City of Black
Jack, there was no developer prepared to build affordable housing in
the event of an increase in the allowable density.75 Thus, in assessing
whether the individual plaintiffs who wished to move to Penfield
could demonstrate injury-in-fact, the Court concluded that the plain-
tiffs had not demonstrated that, “absent the respondents’ restrictive
zoning practices, there [was] a substantial probability that they would
have been able to purchase or lease in Penfield.”76 That holding was
significant and has informed many lower court decisions on standing

66. See James J. Hartnett, Affordable Housing, Exclusionary Zoning, and American
Apartheid: Using Title VIII to Foster Statewide Racial Integration, 68 N.Y.U. L.
Rev. 89, 111-14 (1993) (discussing the use of the Fair Housing Act to chal-
lenge exclusionary zoning).

67. U.S. v. City of Black Jack, MO, 508 F.2d 1179, 1188 (8th Cir. 1974).
68. Id. at 1182.
69. Id. at 1182-83.
70. Id. at 1184-85, 1188.
71. See id.
72. Warth v. Seldin, 422 U.S. 490, 517-18 (1975).
73. Id. at 490.
74. Id.
75. Id. at 504.
76. Id.
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in FHA cases because, unlike the Warth Court’s decision with respect
to the standing of white residents of Penfield who desired to live in a
more diverse community, the plaintiffs who wished to move to
Penfield failed to demonstrate Article III standing and not just pru-
dential standing.77

Lastly, in Village of Arlington Heights v. Metropolitan Housing Develop-
ment Corp. (Arlington Heights I), the Supreme Court clarified that dispa-
rate impact claims are not cognizable under the Equal Protection
Clause and articulated a test for inferring discriminatory intent from
circumstantial evidence.78 The underlying case involved a municipal-
ity’s refusal to rezone land to allow a nonprofit affordable housing
developer to build townhomes for low and moderate-income house-
holds in a predominantly white suburb to the northwest of Chicago.79

In light of the demographics of the region, building the housing
would have had the effect of fostering residential racial integration.80

The Court decided the case shortly after issuing its decision in Wash-
ington v. Davis, which had already held that discriminatory intent was
necessary to prove a violation of the Equal Protection Clause, but
which was decided after the Seventh Circuit decision that the Court
reversed in Arlington Heights I.81 The Court’s test for inferring discrimi-
natory intent has become the touchstone of disparate treatment analy-
sis in exclusionary zoning cases under the FHA.82

It is important to note that the Court remanded the case to the
Seventh Circuit for further proceedings on the question of whether
Arlington Heights’ refusal to rezone the property in question violated
the FHA in light of its disparate impact.83 In Arlington Heights II, the
Seventh Circuit held that it did, building upon the foundation laid by
the Eighth Circuit in City of Black Jack.84 Thus, by the late 1970s, it was
clear the FHA had the potential to serve as a tool for remedying exclu-
sionary zoning, but the constraints of standing doctrine and the diffi-
culty of proving discriminatory intent through circumstantial evidence
somewhat curtailed the effectiveness of that tool.

c. Exclusionary Zoning and Due Process

Although the Supreme Court’s decision in Euclid gave municipali-
ties a wide berth to adopt restrictive zoning and land use policies, that
case did not put the theory that exclusionary zoning raises serious due

77. Id. at 517-18.
78. See Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265-69

(1977).
79. Id. at 255.
80. Id.
81. Id. at 269-70.
82. Id. at 266-68.
83. Id. at 272.
84. See Metro. Hous. Dev. Corp. v. Vill. of Arlington Heights (Arlington Heights II),

558 F.2d 1283 (7th Cir. 1977).
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process concerns to rest for two reasons.85 First, although the rational
basis test articulated by the Court in Euclid was deferential, the Court
did not foreclose the possibility that some extreme policies might be
discarded as arbitrary or otherwise unreasonable.86 In fact, in Nectow v.
City of Cambridge, decided just two years after Euclid, the Supreme
Court held that the city’s decision to zone the plaintiff’s property,
which was alleged to be better suited to industrial or commercial pur-
poses in light of adjoining uses, as residential violated the Due Process
Clause.87 Although there has been a notable lack of federal due pro-
cess cases building on Nectow,88 the case still stands for the proposition
that rational basis review in land use cases need not be entirely
toothless.

While there are far more certain avenues for challenging exclusion-
ary zoning than federal due process claims, the Supreme Court’s
Equal Protection Clause jurisprudence with respect to disability status
and sexual orientation over the last three decades suggests one poten-
tial path forward.89 There is a colorable argument that discriminatory
animus against low-income people motivates zoning restrictions on
multi-family housing, mobile homes, and other types of housing that
are likely to be affordable to low-income households. Although socio-
economic status is not a protected class under the Equal Protection
Clause,90 a desire to harm people because of their socioeconomic sta-
tus by depriving them of access to housing may not have a rational
basis.

85. See Vill. of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).
86. See id.
87. Nectow v. City of Cambridge, 277 U.S. 183, 188-89 (1928).
88. Despite its arguably progressive outcome, Nectow, in its application of Sub-

stantive Due Process, was very much a product of a product of the conserva-
tive Lochner era. See Lochner v. New York, 198 U.S. 45 (1905) (holding that
New York’s law establishing the maximum number of hours that bakers
could work violated the Due Process Clause). The Supreme Court’s shift
away from the robust application of the Due Process Clause beginning in
1937 might have dissuaded litigants from brining Substantive Due Process
challenges to land use restrictions. See West Coast Hotel Co. v. Parrish, 300
U.S. 379 (1937) (holding that Washington state’s minimum wage law for
women did not violate the Due Process Clause).

89. See, e.g., Romer v. Evans, 517 U.S. 620, 632 (1996) (holding that discrimina-
tory animus was not a rational foundation for a policy prohibiting state or
local government entities from adopting anti-discrimination protections for
sexual orientation); City of Cleburne v. Cleburne Living Center, 473 U.S. 432,
446-47 (1985) (holding that “a bare. . .desire to harm a politically unpopu-
lar group” could not be a rational basis for a zoning ordinance limiting the
location of group homes for persons with intellectual disabilities) (quoting
U.S. Dept. of Agric. v. Moreno, 413 U.S. 528, 534 (1973)).

90. See San Antonio Indep. School District v. Rodriguez, 411 U.S. 1, 22-23 (1973)
(holding that Texas’s system of school financing did not violate the Equal
Protection Clause or the Due Process Clause because poor people did not
comprise a protected class and there was no fundamental right to
education).
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From the racial justice standpoint of promoting integration, it is
important to bear in mind what the Due Process Clause might bring
to the table that the FHA would not. Principally, the FHA is unlikely
to provide significant leverage in homogeneous regions that are heav-
ily white. The demographics of those regions, however, are not set in
stone, and development patterns that unfold while those areas are not
diverse are likely to affect levels of segregation as they diversify. Such
change can occur quite rapidly.

Second, and with more power, state constitutions generally have
their own due process clauses, which state courts can interpret as pro-
viding stronger protections than the Due Process Clause of the Four-
teenth Amendment. Most notably, in Southern Burlington County
N.A.A.C.P. v. Township of Mount Laurel, the New Jersey Supreme Court
held that, under that state’s constitution, municipalities must use their
zoning authority to allow for the development of their fair share of
the regional need for low- and moderate-income housing.91 The court
referenced both due process and equal protection principles in ex-
plaining the rationale for its decision, but the decision’s focus on the
inconsistency of Mount Laurel’s zoning ordinance with the general
welfare is more consistent with due process analysis.92 Mount Laurel
and its progeny led New Jersey’s legislature to adopt a statutory
scheme for state regulation of local zoning that is discussed in detail
in Section III of this article.93

A few other states, while not embracing as active of a judicial role as
in New Jersey, have some level of meaningful judicial review of exclu-
sionary zoning policies that appears to go beyond that provided for by
the Supreme Court in Euclid. The New Hampshire Supreme Court
held that municipalities must consider the welfare of individuals who
live outside of their boundaries in exercising their zoning powers in
order to comply with the state’s zoning enabling act and that, as a
result, restrictive zoning may be impermissible.94 The court did not
reach the constitutional issue in that case, but its interpretation of the
enabling statute was consistent with due process principles.95 In con-
trast to New Jersey, the court narrowly circumscribed developers’ ac-
cess to a builder’s remedy for exclusionary zoning, leaving the burden
of proving that a proposed use is reasonable on the developer.96 In
Willistown Township v. Chesterdale Farms, Inc., the Supreme Court of
Pennsylvania held that municipalities must “provide for a fair share
of. . .acreage for apartment construction.”97 This is arguably a substan-

91. S. Burlington Cnty. N.A.A.C.P. v. Twp. of Mount Laurel, 67 N.J. 151, 174
(1975).

92. Id. at 174-75.
93. N.J. STAT. ANN. §§ 52:27D-301-329.9 (1985).
94. See Britton v. Town of Chester, 134 N.H. 434, 440-41 (1991).
95. Id.
96. Id. at 443-44.
97. Twp. of Willistown v. Chesterdale Farms Inc., 341 A.2d 466, 468 (Pa. 1975).
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tially lower bar for a municipality to clear than that of Mount Laurel or
Britton as the inquiry is focused on the reasonableness of the percent-
age of a municipality’s land to be zoned for multi-family housing
rather than the relationship between the amount of land and regional
need for affordable housing.98 In Berenson v. New Castle, the New York
Court of Appeals adopted what, in practice, has turned out to be a
similar approach.99 Although the rhetoric of that court’s decision fo-
cused on whether municipalities have considered the regional need
for affordable housing,100 subsequent decisions applying the decision
have not been successful in the absence of near total bans on multi-
family housing.101 Although due process challenges to exclusionary
zoning fact an uphill struggle, targeted attempts to build upon this
area of the law under state constitutional provisions may expand the
fair housing advocacy toolkit.

d. Exclusionary Zoning Today

Although FHA litigation has proven successful in reducing some
barriers to the development of affordable housing in targeted com-
munities, the strategy generally has not had a systemic effect. Observ-
ers can find proof of that contention in the fact that exclusionary
zoning is still relatively widespread and in the persistence of litigation
to this day. If the major exclusionary zoning lawsuits of the 1970s
would have had their intended effect, local governments that were not
defendants in those actions would be deterred from engaging in simi-
lar practices. Three important trends in contemporary efforts to eradi-
cate exclusionary zoning through FHA litigation are worthy of note.

First, as an empirical matter, restrictive residential zoning is still
quite common, particularly in metropolitan areas that are highly seg-
regated by race. For example, in Westchester County, of the 31
predominantly white municipalities targeted for the development of
affordable housing development under the consent decree in U.S. ex
rel. Anti-Discrimination Center of Metro New York, Inc. v. Westchester County,
26 towns and villages allow multi-family housing development as-of-
right on less than 10% of all residentially zoned land.102 Eight of those
towns and villages allow such development as-of-right on less than 1%
of residentially zoned land.103 Additionally, according to the Fair
Housing Center of Greater Boston, 43% of municipalities in Greater

98. Id.; See supra notes 90, 93 and accompanying text.
99. Berenson v. Town of New Castle, 341 N.E.2d 236 (N.Y. 1975).

100. Id. at 242.
101. See Suffolk Hous. Serv. v. Town of Brookhaven, 511 N.E.2d  67, 70 (N.Y. 1987);

Suffolk Interreligious Coal. on Hous. v. Town of Brookhaven, 575 N.Y.S.2d 548,
549-50 (N.Y. App. Div. 1991).

102. Monitor’s Final Report on Westchester County’s Analysis of Municipal Zon-
ing, Exhibit 2, U.S. ex rel. Anti-Discrimination Ctr. of Metro N.Y., Inc. v. West-
chester Cnty., No. 06-CV-2860 (S.D.N.Y. Sept. 13, 2013).

103. Id.



40 University of Baltimore Journal of Land and Development [Vol. 5

Boston allow multi-family housing on less than 10% of their land, and
about 10% of municipalities either ban multi-family housing alto-
gether or only allow multi-family housing for seniors, which is less
likely to be occupied by people of color than family-occupancy hous-
ing.104 Similar patterns are replicated throughout the country, partic-
ularly in the Northeast and Midwest.

The second is that advocates continue to litigate lawsuits similarly to
City of Black Jack and Arlington Heights II.105 There has not been a huge
volume of these cases, and, for every successful challenge, there has
been at least one that faltered in light of the standing requirements of
Warth, an inability to marshal adequate statistical evidence, or the
strength of the municipality’s justification for its zoning policies.106

Even when plaintiffs have succeeded, the relief that courts have been
willing to grant has sometimes been meager, and the amount of time
that it has taken to achieve some of those victories has been im-
mense.107 Despite those difficulties, the Supreme Court’s recent deci-
sion upholding the disparate impact standard in Texas Department of
Housing and Community Affairs v. Inclusive Communities Project has the
potential to breathe new life into exclusionary zoning litigation as Jus-
tice Kennedy’s majority opinion identified exclusionary zoning cases
as comprising the heartland of the FHA.108 Overall, traditional exclu-
sionary zoning lawsuits under the FHA are still a viable tool for com-
batting exclusionary zoning; however, they have proven more
successful at securing individualized relief on a case-by-case basis than
they have at providing a general deterrent effect.

The third is U.S. ex rel. Anti-Discrimination Center of Metro New York,
Inc. v. Westchester County (Westchester), the recent landmark case con-
struing the duty to AFFH that played a major a role in motivating

104. 1970s-Present: Restriction of Multi-Family Zoning, THE FAIR HOUSING CENTER
OF GREATER BOSTON, http://www.bostonfairhousing.org/timeline/1970s-
present-Local-Land_use-Regulations-2.html (last visited Oct. 26, 2015).

105. See, e.g., Mhany Mgmt. Inc. v. Vill. of Garden City, 985 F. Supp. 2d 390
(E.D.N.Y. 2013) (holding that a decision to rezone a property to allow
townhomes but not apartments violated the FHA); Greater New Orleans Fair
Hous. Action Ctr. v. St. Bernard Parish, 641 F. Supp. 2d 563 (E.D. La. 2009)
(holding that a moratorium on multi-family development violated the
FHA); Dews v. Town of Sunnyvale, 109 F. Supp. 2d 526 (N.D. Tex. 2000)
(holding that a municipality’s one-acre minimum lot size requirement for
residential development violated the FHA).

106. Stacy E. Seicshnaydre, Is Disparate Impact Having Any Impact? An Appellate
Analysis of Forty Years of Disparate Impact Claims Under the Fair Housing Act, 65
AM. U. L. REV. 357 (2013). In particular, identifying plaintiffs with standing
to challenge exclusionary zoning has been difficult. Affordable housing de-
velopers are often best positioned to prove that they have suffered injury as
a result of land use barriers, but they may be unwilling to file lawsuits be-
cause they tend to be repeat players who are dependent upon municipal
goodwill in order to function.

107. Id.
108. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Communities Project, Inc., 135 S.

Ct. 2507, 2511 (2015).
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HUD to develop its new regulation.109 Although the plaintiff in West-
chester brought its action under the False Claims Act based on the fail-
ure to properly engage in required planning activities rather the FHA,
the issue of exclusionary zoning has dominated discussions about the
implementation of the settlement.110 Pursuant to a consent decree,
the county was required to produce a new Analysis of Impediments
(AI), the planning document that preceded the AFH, to Fair Housing
Choice, among other requirements.111 The county still has not pre-
pared an AI that HUD has found acceptable because the county has
failed to identify exclusionary zoning in any of its villages and
towns.112 As a result, HUD has reallocated tens of millions of dollars
in federal grant funds from the county to other jurisdictions.113 Al-
though HUD has not taken a similarly hard line against other jurisdic-
tions by requiring them to identify and take action against
exclusionary zoning in order to receive federal funds, the systemic
dimensions of that type of approach are clear.114 Where case-by-case
FHA litigation has proven inadequate to the task of eradicating exclu-
sionary zoning, tying the receipt of federal funds to action to disman-
tle such segregative policies, including on the part of lesser units of
local government, could lead to progress.

III. Successfully Promoting Residential Racial Integration through
State Land Use Reform

As the litigation discussed in Section II of this article makes clear,
most attempts to remediate exclusionary zoning have taken place at
the local level; however, as the discussion of the role and powers of
states in Section I makes clear, state governments have the ability and
the obligation to take action to eradicate exclusionary zoning that per-
petuates residential racial segregation, as well. The Westchester case, al-
though involving a local government, illustrates how a larger unit of
government may be responsible for the policies and practices of its

109. U.S. ex rel. Anti-Discrimination Ctr. of Metro N.Y., Inc. v. Westchester Cnty., 668 F.
Supp. 2d 548 (S.D.N.Y. 2009).

110. Stipulation and Order of Settlement and Dismissal, U.S. ex rel. Anti-Discrimi-
nation Ctr. of Metro N.Y., Inc. v. Westchester Cnty., No. 06-CV-2860 (S.D.N.Y.
Aug. 10, 2009).

111. Id.
112. Westchester Cnty. v. U.S. Dep’t of Hous. & Urban Dev., 778 F.3d 412 (2d. Cir.

2015).
113. Id.; But see Press Release, Governor Andrew M. Cuomo, Governor Cuomo,

Congresswoman Lowey Announce Plan to Make $5 Million Federal Com-
munity Development Investments Available to Westchester County Com-
munities (Feb. 9, 2015) (on file with author), available at https://www.gov
ernor.ny.gov/news/governor-cuomo-congresswoman-lowey-announce-plan-
make-5-million-federal-community-development (announcing the State of
New York’s plan to provide CDBG, HOME, and ESG funds available to
communities in Westchester County).

114. U.S. ex rel. Anti-Discrimination Ctr., 668 F. Supp. 2d at 564.
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sub-parts.115 A handful of states have taken the initiative to develop
and implement reforms to their land use regulation regimes that have
the effect of reducing exclusionary zoning. This section addresses how
three of those models operate when viewed through a race-conscious
prism.

a. New Jersey

The New Jersey Fair Housing Act116 is in some ways the gold stan-
dard for state law innovations that mitigate exclusionary zoning in a
manner that is well calibrated to achieve AFFH goals. At the same
time, that system was the result of and continues to be fraught with
litigation.117 That conflict is both a reflection of its effectiveness,
which has riled exclusionary suburbs, and its complexity, which has
even baffled supporters at times.118 Regardless, it is well worth the ef-
fort to try to understand how the law has worked in the past and is
intended to work.

Under the New Jersey Fair Housing Act, an administrative agency,
the Council on Affordable Housing (COAH), is responsible for deter-
mining each municipality’s fair share of the regional need for housing
that is affordable to moderate-income, low-income, and very low-in-
come households.119 Under the statute, moderate-income households
are defined as those earning between 50% and 80% of the area me-
dian income (AMI), low-income households are those making be-
tween 30% and 50% of AMI, and very low-income households are
those making less than 30% of AMI.120 Once COAH establishes the
size of those allocations of units, individual municipalities that seek to
avoid builder’s remedy lawsuits are responsible for developing plans
that provide a reasonable opportunity for the development of housing
to meet those needs.121 When the process has worked effectively, com-
pliant jurisdictions have generally met their obligations through the
use of mandatory inclusionary zoning and through rezoning develop-

115. Id. at 548.
116. N.J. STAT. ANN. §§ 52:27D-301-329.9 (1985).
117. See, e.g., In re Adoption of N.J.A.C. 5:96 & 5:97 by the N.J. Council on Affordable

Hous., 110 A.3d 31 (N.J. 2015); South Burlington Cnty. N.A.A.C.P. v. Twp. of
Mount Laurel, 456 A.2d 390 (N.J. 1983) (Mount Laurel II); South Burlington
Cnty. N.A.A.C.P. v. Twp. of Mount Laurel, 336 A.2d 713 (N.J. 1975) (Mount
Laurel I).

118. For instance, in 2011, the New Jersey Legislature adopted a bill substantially
simplifying the provisions of the New Jersey Fair Housing Act and had the
support of fair housing advocates in doing so. Governor Chris Christie ve-
toed the bill. See Matt Friedman, Gov. Christie Rejects N.J. Bill’s Affordable
Housing Minimum Requirement, NJ.COM (Jan. 25, 2011, 6:00 AM), http://
www.nj.com/news/index.ssf/2011/01/gov_christie_rejects_nj_afford.html.

119. N.J. STAT. ANN. § 52:27D-307.
120. Id. § 52:27D-304.
121. Id. § 52:27D-309.
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able land in order to accommodate higher density.122 When munici-
palities do not adopt effective plans, advocates are able to bring
judicial challenges to those inadequate plans,123 and developers may
bring so-called “builder’s remedy” suits in order to allow them to con-
struct housing that includes an affordable component.124

A few things stand out about the New Jersey Fair Housing Act from
a fair housing perspective that make the law a model for other states
to follow. First, the law focuses on units that are affordable to house-
holds earning below 30% of AMI and between 30% and 50% of AMI
in addition to those making between 50% and 80% of AMI.125 Some
other states focus exclusively on the production of units at between
50% and 80% of AMI, as do many jurisdictions with mandatory inclu-
sionary zoning ordinances nationwide.

In most metropolitan areas, the correlation between race and
ethnicity, on the one hand, and socioeconomic status, on the other, is
likely to be much more pronounced below 50% of AMI than it is
above that threshold.126 Second, assessing housing need regionally
better accords with the obligation to overcome, rather than simply
mitigate, residential segregation.127 By contrast, Massachusetts and
Connecticut effectively set each municipality’s obligation at 10% of
the municipality’s own housing stock, which is far below what any mu-
nicipality’s fair share is likely to be. Third, a planning process in-
formed by robust community engagement can empower historically

122. Id. § 52:27D-311.
123. See In re Twp. of Warren, 622 A.2d 1257 (N.J. 1993) (with the Public Advocate

representing three public interest entities).
124. See Mount Olive Complex v. Twp. of Mount Olive, 774 A.2d 704 (N.J. Super. Ct.

App. Div. 2001).
125. N.J. STAT. ANN. § 52:27D-303.
126. See MARGARET C. SIMMS ET AL., RACIAL AND ETHNIC DISPARITIES AMONG LOW-

INCOME FAMILIES 11 (2009). Data that demonstrates the correlation be-
tween race and ethnicity and extremely low-income or very low-income sta-
tus is limited because of limitations in Census data; however, according to a
2009 Urban Institute study, 53% of African American families and 45% of
Latino families with incomes below 200% of the federal poverty level had
incomes that were below 100% of the federal poverty level. By contrast, just
39% of white families with incomes below 200% of the federal poverty line
had incomes below 100% of the federal poverty line. It is important to note
that, aside from Alaska and Hawaii, there is geographic variation in the
federal poverty line so it is not a proxy for AMI. Nonetheless, the data is
illustrative of the broader point that there are demographic variations
among income segments of the low-income population which tend to re-
flect greater disadvantage on the part of African American and Latino indi-
viduals and families.

127. Affirmatively Furthering Fair Housing, FEDERAL REGISTER (Jul., 2015), available
at https://www.federalregister.gov/articles/2015/07/16/2015-17032/af
firmatively-furthering-fair-housing.
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marginalized communities, avoid the selection of low quality sites for
rezoning, and build long-term political support for the statute.128

The main drawbacks to the New Jersey approach are its complexity
and the extent to which it has provoked political opposition. Although
political challenges can be surmountable, they stymied the effective-
ness of that state’s law for several years. COAH has failed to adopt
valid rules for determining fair share allocations because of Governor
Chris Christie’s opposition to the underlying statute.129 In the face of
that intransigence, the New Jersey Supreme Court retook judicial con-
trol of the process in 2015, basing obligations on the methodology
used for prior rounds of the fair share allocation process.130 The
court’s action was an important victory for fair housing advocates but
also casts some doubt on the durability of administrative agencies as
vehicles for implementing reforms to land use regulation with respect
to affordable housing.131 As an additional note, the complexity of de-
termining fair share allocations has, at times, led to some conflict with
environmental conservation advocates in addition to the more pre-
dictable run-ins with suburban local governments.132 This occasional
source of tension demonstrates the need to adopt a nuanced ap-
proach to greenfield development that neither encourages sprawl nor
exempts exurban communities from providing opportunities for af-
fordable housing development.

Empirical evidence about zoning and housing production under
the New Jersey Fair Housing Act suggests that the existing framework
is doing some good, but that greater enforcement of the statute’s re-

128. JOHN POWELL ET AL., RECOMMENDATIONS FOR ASSURING ROBUST CIVIC EN-
GAGEMENT & EQUITY IN DETROIT’S SHRINKING CITY PLANNING EFFORT 2, avail-
able at http://www.kirwaninstitute.osu.edu/reports/2010/12_2010_Equity
Engagement_ShrinkingCities.pdf.

129. See Brent Johnson, N.J. Supreme Court Rebukes Christie Administration, Puts
Courts in Charge of Affordable Housing, NJ.COM (Mar. 11, 2015, 12:03 AM),
http://www.nj.com/politics/index.ssf/2015/03/nj_supreme_court_re
bukes_christie_administration_puts_courts_in_charge_of_affordable_hous
ing.html; Salvador Rizzo, N.J. Supreme Court Blocks Christie’s Plan to Abolish
Affordable-Housing Agency, NJ.COM (July 10, 2013, 6:31 PM), http://
www.nj.com/politics/index.ssf/2013/07/nj_supreme_court_blocks_chris
ties_plan_to_abolish_affordable-housing_agency.html; Megan DeMarco,
Gov. Christie Abolishes N.J. council on Affordable Housing, NJ.COM (June 29,
2011, 9:31 PM), http://www.nj.com/news/index.ssf/2011/06/gov_christie
_abolishes_nj_coun.html.

130. In re N.J.A.C. 5:96 & 5:97 by the N.J. Council on Affordable Hous., 110 A.3d 31,
48-49 (N.J. 2015).

131. See Colleen O’Dea, COAH is History: State’s Top Court Declares Troubled Agency
“Moribund”, NJSPOTLIGHT.COM (Mar. 11, 2015), http://www.njspotlight.com
/stories/15/03/11/coah-is-history-supreme-court-declares-troubled-state-
agency-moribund/.

132. See MaryAnn Spoto, N.J. Appellate Court Upholds Highlands Council Plan to Pre-
vent Housing Development in Environmentally-Sensitive Area, NJ.COM (Aug. 16,
2011, 5:50 AM), http://www.nj.com/news/index.ssf/2011/08/court_up
holds_highlands_counci.html.
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quirements is needed in order to truly overcome the effects of exclu-
sionary zoning.133 Between 1980 and 2012, New Jersey produced
52,160 affordable units as a direct result of the Mount Laurel I decision
and the New Jersey Fair Housing Act, which was enacted in 1985.134

This total was higher than the total number of affordable housing
units produced through any of the other models discussed in this arti-
cle for which data is available.135 In a 2011 study, a research team from
Rowan University found that the proportion of low-density residential
development had actually increased, while the proportion of high-
density residential development had decreased after the enactment of
the New Jersey Fair Housing Act.136 However, that study suggested
that, but for the law, the imbalance in favor of low-density develop-
ment would have been even more pronounced.137 Indeed, as over
80% of municipalities with fair share obligations under the act have
not seen the development of sufficient affordable housing to meet
their obligations,138 it does not appear that low standards have con-
tributed to prevailing patterns of low-density development. Rather, a
significant amount of high-density development has occurred within
areas that were slated for such development because of planning initi-
ated in response to statutory obligations.139 Although the New Jersey
model is better attuned to fair housing goals than any other, a combi-
nation of stronger enforcement, more ambitious goals, and a nuanced
approach to growth management at the periphery of metropolitan ar-
eas might result in a more effective regulatory system for mitigating
exclusionary zoning.140 Lastly, and this is true of all regimes, New
Jersey’s system remains reliant on the willingness and ability of private
developers to build housing including an affordable component as
there is no affirmative obligation on the part of municipalities to sub-
sidize development.

133. In re N.J.A.C., 110 A.3d at 48-49.
134. RACHEL G. BRATT, OVERCOMING RESTRICTIVE ZONING FOR AFFORDABLE HOUS-

ING IN FIVE STATES: OBSERVATIONS FOR MASSACHUSETTS 159 (Feb. 10, 2012).
135. Id.
136. JOHN HASSE ET AL., EVIDENCE OF PERSISTENT EXCLUSIONARY EFFECTS OF

LAND USE POLICY WITHIN HISTORIC AND PROJECTED DEVELOPMENT PATTERNS
IN NEW JERSEY: A CASE STUDY OF MONMOUTH AND SOMERSET COUNTIES 22
(2011).

137. Id. at 24.
138. BRATT, supra note 133, at 126.
139. HASSE ET AL., supra note 135, at 23.
140. A significant portion of low-density single family residential development in

New Jersey took place outside of so-called Smart Growth Areas. Id. at 22.
These areas generally have not been targeted for high fair share allocations
because of a variety of factors including distance from job centers, lack of
supportive services, and environmental concerns. However, zoning barriers
in these locations, while high enough to deter affordable housing develop-
ment, have been too low to dissuade developers from building luxury hous-
ing. In order to effectively co-locate new market rate development and new
affordable housing, either stricter limits on growth in rural or exurban ar-
eas or a higher fair share allocations for such areas may be necessary.
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b. California

California’s Housing Element is a required component of each mu-
nicipality’s General Plan.141 Thus, as in New Jersey, there are opportu-
nities for community engagement in the process of developing the
document. Municipalities are required to identify sites and sufficiently
zone properties to absorb each community’s allocation of the future
need for housing for very low-income (between 30% and 50% of
AMI), low-income (between 50% and 80% of AMI), moderate-income
(between 80% and 120% of AMI), and above moderate-income
(greater than 120% of AMI) households.142 Unlike New Jersey, Cali-
fornia does not include allocations of regional housing need for
households earning less than 30% of AMI although planning efforts
must address those needs in a vaguer manner.143 The comparative
failure of California’s Housing Element requirement to address the
needs of households below 30% of AMI makes the model less valuable
than that of New Jersey from a fair housing perspective.144

Like New Jersey, the authority to determine regional housing need
is vested in an administrative agency, the California Department of
Housing and Community Development.145 California’s system is made
more complicated because the sub-allocation of the need to individ-
ual municipalities within regions is conducted by the various councils
of governments.146 Thus, for a municipality in Los Angeles County,
the state agency would determine the regional housing need for
Southern California, and then the Southern California Association of
Governments would determine that city or town’s share of the re-
gional need. This added layer of administrative governance has posi-
tive and negative features. It increases the risk of methodological
inconsistency in determining municipalities’ allocations of regional
housing need, but it also has the potential to increase local buy-in to
the system by fostering both the perception and the reality of respon-
siveness to context-specific concerns.

With respect to enforcement, advocacy organizations can challenge
the validity of municipalities’ housing elements in state court, and at-
torney’s fees are available to prevailing plaintiffs in those suits. Like in
New Jersey, affordable housing developers have a builder’s remedy;
however, that remedy is only available if at least 49% of its units are

141. CAL. GOV’T CODE § 65580 (2000).
142. Id. § 65583(c)(1)(A); but see Brian Augusta, Building Housing from the Ground

Up: Strengthening California Law to Ensure Adequate Locations for Affordable
Housing, 39 SANTA CLARA L. REV. 503, 540-41 (1999) (arguing for reforms to
the Housing Element law that would require greater specificity in the iden-
tification of sites).

143. See GOV’T § 65583(a)(1) (2000) (requiring jurisdictions to analyze ex-
tremely low-income housing needs).

144. Id.
145. Id. § 65584.01.
146. Id. § 65584.03.
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affordable to very low-, low-, and moderate-income households.147 Cal-
ifornia, accordingly, has a somewhat weaker mandate than New Jersey
though the availability of attorney’s fees has proven to be a sufficient
incentive to ensure that there is at least some enforcement activity by
advocates.148 In highly populated metropolitan areas that have a solid
base of advocacy organizations and community stakeholders that are
able to participate in the development of jurisdictional Housing Ele-
ments, this enforcement structure is largely adequate. In exurban and
rural areas, its weaknesses are more glaring. A court order to redo a
Housing Element is only worth so much if no stakeholder groups have
the capacity to influence the revision process. Meanwhile, it may be
profitable for a developer to construct mixed-income multi-family
housing in outlying communities if allowed to do so at a higher den-
sity than permitted by existing zoning. The absence of a mechanism
for administrative enforcement of California’s Housing Element law
may be seen as a shortcoming,149

Unfortunately, it is not possible to determine how many units of
affordable housing California has produced as a result of the Housing
Element requirement because of a lack of adequate data.150 Nonethe-
less, there is clear evidence that new housing in jurisdictions with
compliant Housing Elements is more likely to be multi-family housing
than in communities that are out of compliance, and there is some
support for the contention that the Housing Element requirement
has increased housing production overall.151 It also appears that the
proportion of California jurisdictions with compliant Housing Ele-
ments is higher than the proportion of New Jersey municipalities that
met their prior round fair share obligations though it is important to
note that a compliant Housing Element is far from a guarantee that
low- and moderate-income housing production will meet a California
jurisdiction’s share of regional housing need.152 The absence of data
on the portion of that housing that is affordable highlights the need
to incorporate strong recordkeeping and reporting requirements into
any statutory regime. Lastly, it is important to note that, for parts of
the period in which the Housing Element has been in effect, Califor-
nia has had other laws, such as the California Coastal Act,153 and pre-
vailing state court decisions, such as those limiting the applicability of

147. Id. §§ 65583(g), 65589.5(d).
148. Id. § 65589.5(k).
149. See Ben Field, Why Our Fair Share Laws Fail, 34 SANTA CLARA L. REV. 35, 78

(1993) (arguing that litigation had proven to be a “poor enforcement tool”
and that administrative enforcement would be more effective).

150. BRATT, supra note 133, at 143-45.
151. Id. at 136.
152. Id. at 138.
153. See CAL. PUB. RES. CODE §§ 30600(a), 30106 (2016)
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inclusionary zoning,154 that make the development of affordable
housing more difficult under some circumstances. Mandatory inclu-
sionary zoning is an especially important tool for ensuring af-
fordability when a statutory regime presupposes that density is a proxy
for affordability.

c. Massachusetts and Connecticut

In comparison to New Jersey and California, the Massachusetts155

and Connecticut156 models deemphasize the planning process and
empower multi-family housing developers. In each state, municipali-
ties in which less than 10% of the housing stock is affordable to house-
holds at 80% of AMI are subject to a builder’s remedy.157 Developers
in Massachusetts proposing mixed-income housing under such cir-
cumstances face a simplified, streamlined application process in trying
to secure zoning approval and permits.158 In both states, if the devel-
oper’s application is denied, they have the ability to appeal the denial
and have their appeal adjudicated under a more favorable standard
than would be applicable under nearly all states’ land use laws.159 In
Massachusetts, an administrative agency hears that appeal whereas the
state courts hear appeals in Connecticut.160 In Massachusetts, the ad-
ministrative agency’s determination is ultimately appealable to supe-
rior court.161 With respect to enforcement, advocates and community
members who are not developers do not have the ability to challenge
the conduct of municipalities under these laws. Unfortunately, the
Massachusetts law does not distinguish between family-occupancy,
which is more likely to promote integration, and senior housing in
determining eligibility for the builder’s remedy.162 By contrast, al-
though Connecticut does allow municipalities that are seeking to
show that they have met the 10% threshold to count elderly units, the
statute wisely weights family-occupancy units more heavily than elderly
units.163

154. See Palmer/Sixth St. Properties, L.P. v. City of L.A., 175 Cal. App. 4th 1396,
1410-11 (Cal. Ct. App. 2009) (holding that the application of mandatory
inclusionary zoning to rental properties constituted rent control in viola-
tion of the Costa-Hawkins Act).

155. MASS. GEN. LAWS ch. 40B, §§ 20-23 (2003).
156. CONN. GEN. STAT. § 8-30g (2013).
157. MASS. GEN. LAWS ch. 40B, § 20; CONN. GEN. STAT. § 8-30g(k).
158. MASS. GEN. LAWS ch. 40B, § 21; Myron Orfield, Land Use and Housing Policies

to Reduce Concentrated Poverty and Racial Segregation, 33 FORDHAM URB. L. J.
877, 892 (2006).

159. MASS. GEN. LAWS ch. 40B, § 22; CONN. GEN. STAT. § 8-30g(f).
160. MASS. GEN. LAWS ch. 40B, § 23; CONN. GEN. STAT. § 8-30g(f).
161. MASS. GEN. LAWS ch. 40B, § 22.
162. See Orfield, supra note 157, at 892-93 (contending that there is little evi-

dence that the Massachusetts law promotes integration because of its fail-
ure to distinguish between family-occupancy and elderly units).

163. CONN. GEN. STAT. § 8-30g(l)(6).
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Although Massachusetts and Connecticut deemphasize the plan-
ning process, Massachusetts holds out the possibility of avoiding a
stringent builder’s remedy if municipalities engage in effective plan-
ning.164 Those options, however, are in not nearly as widespread use
as equivalent housing plans in New Jersey and California, and the por-
tions of the respective states that remain subject to a builder’s remedy
are significant. Since Housing Production Plans in Massachusetts must
address the needs of very low-income households, any strengthening
of the planning components of these statutes is likely to have positive
fair housing ramifications.165

By confining the scope of municipalities’ legal obligation to hous-
ing that is affordable at 80% of AMI and creating structures that
downplay the role of community-based stakeholders and advocates,
these laws have clear shortcomings.166 Additionally, as noted above, it
is highly unlikely that a jurisdiction’s fair share of affordable housing
need would ever comprise just 10% of its own housing stock. Thus,
there are real limitations on the potential of these tools to foster sig-
nificant levels of residential racial and ethnic integration.

The Massachusetts and Connecticut models do have their strengths,
however. Namely, they are comparatively much easier to administer
and do not require nearly as much expertise as do New Jersey and
California.167 Developers find the streamlined permitting and appeals
process to be helpful to their activities, which translates into hard
units on the ground.168 Connecticut also requires developers seeking
to use the builder’s remedy to engage in affirmative fair housing mar-
keting, which should be mandatory under any type of regulatory re-
gime.169 Nonetheless, those positive features, while serving a
legitimate public purpose by increasing the supply of housing for
households earning 80% of AMI, are not well calibrated to serving the
goals of the FHA. Additionally, the Massachusetts and Connecticut
laws – despite their less ambitious scope – have been subject to the
constant threat of repeal or dilution.170

164. 760 MASS. CODE REGS. § 56.03(4).
165. Id. § 56.02.
166. Id.
167. But see Paul K. Stockman, Anti-Snob Zoning in Massachusetts: Assessing One

Attempt at Opening the Suburbs to Affordable Housing, 78 VA. L. REV. 535, 577-
79 (1993) (recommending strategies for addressing delays in the Massachu-
setts administrative appeals process).

168. Id. at 555.
169. CONN. AGENCIES REGS. § 8-30g-7(a)(1)(E) (2016).
170. See, e.g., Kathleen Burge, Critics Push for Repeal of 40B, THE BOSTON GLOBE

(Oct. 17, 2010), http://www.boston.com/news/local/massachusetts/arti
cles/2010/10/17/critics__push_for_repeal__of_40b; Mary E. O’Leary, Con-
necticut Lawmakers Fight Affordable Housing Regulations, THE NEW HAVEN REG-
ISTER (Feb. 5, 2015, 11:19 PM), http://www.nhregister.com/general-news/
20150205/connecticut-lawmakers-fight-affordable-housing-regulations.
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Neither Massachusetts nor Connecticut has been as successful in
producing affordable units through their regimes as New Jersey. Be-
tween 1969 and 2012, Massachusetts’s law resulted in the production
of 30,703 units of affordable housing.171 Between 1990 and 2015, de-
velopers in Connecticut produced approximately 7,500 units as a re-
sult of that state’s law.172 According to an analysis by Professor Rachel
Bratt of Tufts University, adjusted for population size, Massachusetts
produced 48 units of affordable housing per 10,000 residents while
New Jersey produced 62 units of affordable housing per 10,000 re-
sidents.173 Applying the same methodology to Connecticut, that state
has produced 22 units per 10,000 residents. It is important to keep in
mind that the Massachusetts program has been in place for the long-
est duration while the Connecticut program has been in place for the
shortest amount of time.174 Nonetheless, that consideration does not
change the fact that New Jersey has been the most productive state on
a per year basis while Connecticut has been the least productive.175

From a fair housing perspective, the Massachusetts model has notably
resulted in production through its law occurring in municipalities
with high median incomes and predominantly white populations in
comparison to communities that have significant amounts of afforda-
ble housing that was produced through other programs.176

d. Extracting a model

In attempting to extract a model for other states from New Jersey,
California, Massachusetts, and Connecticut, a handful of features are
salient. An effective state land use regulatory regime should: (1) em-
power local governments, advocacy organizations, and community-
based stakeholders to engage in a collaborative planning process that
increases acceptance of municipalities’ obligations and avoids the risk
of adverse site selection for rezoning and/or subsidized development;
(2) ensure that both planning activities and enforcement activities ad-
dress the needs of households earning less than 50% of AMI; (3) re-
quire affirmative fair housing marketing in connection with the units
produced under the relevant obligation; (4) provide for private en-
forcement by both multi-family developers and advocacy organiza-
tions; and (5) strong recordkeeping and reporting requirements.
These features are grounded in lessons learned both from the states
that have had these laws and from decades of fair housing advocacy
more generally. To some extent, they are also based on common
sense.

171. BRATT, supra note 133, at 159.
172. See O’Leary, supra note 169.
173. BRATT, supra note 133, at 159.
174. Id.
175. Id.; O’Leary, supra note 169.
176. BRATT, supra note 133, at 159.
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1. A Planning Mandate Emphasizing Site Selection and Municipal
Buy-In

The implementation of the consent decree in Westchester has been
replete with controversy, but, unlike in many efforts to remediate ex-
clusionary suburban policies, that controversy has tended not to in-
volve site selection.177 Chappaqua Station, a proposed 28-unit
development in the Town of New Castle that would be located on a
sliver of land between train tracks and a highway onramp, is the ex-
ception to that rule.178 Chappaqua Station has faced significant com-
munity opposition from individuals based on the poor choice of site,
regardless of whether or not they oppose any affordable housing de-
velopment in their neighborhood.179 It has also drawn criticism from
the Anti-Discrimination Center, the civil rights organization that origi-
nally brought the Westchester suit.180 Some of the other development
sites that Westchester County is using to fulfill its obligation under the
consent decree suffer from similar defects, whether they are geo-
graphically isolated, subject to adverse environmental features, and/
or on the border of communities with much more diverse
populations.

These types of sites may be appealing to developers because they
are comparatively inexpensive or are properly zoned for multi-family
housing. Their potential to promote meaningful racial or ethnic inte-
gration, however, is less than that of developments that are better in-
corporated into the fabric of communities. They may also raise health
or safety risks for their residents. When both exclusionary community
opponents and civil rights advocates are in agreement about a site,
there may be a real problem, even if there are grounds to doubt the
good faith of one side.

Concentrating affordable housing development efforts in high op-
portunity areas on sites that do not have obvious flaws also has the
potential to play an important role in exposing the motivations of area
residents who continue to oppose development. When the legitimate
reasons for opposing a particular development disappear, only pretext
or irrationality remains. In the context of legal challenges to exclu-
sionary zoning, the inability of a municipality to show a convincing
reason for its decision to block a proposal is hugely valuable for
advocates.

177. Monitor Identifies Westchester Violation of Consent Decree, ANTI-DISCRIMINATION
CENTER (May 11, 2015), http://www.antibiaslaw.com/article/monitor-iden
tifies-westchester-violation-consent-decree.

178. Id.
179. David M. Wilson, Chappaqua Station Affordable Units Back on Track, THE JOUR-

NAL NEWS (July 3, 2015, 2:37 PM), http://www.lohud.com/story/money/
personal-finance/taxes/david-mckay-wilson/2015/07/03/chappaqua-af
fordable-housing-track/29667647/ (describing how town board member
has not done anything to make alternative site viable for housing).

180. Monitor Identifies Westchester Violation of Consent Decrees, supra note 176.
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Taking a planning-based approach to reducing exclusionary barri-
ers is important from a fair housing perspective because doing so
reduces the risk of site selection that does not contribute to integra-
tion and harms the health and safety of low-income people of color.
In local plans, states should require covered municipalities to identify
sites for new affordable housing development that are not isolated
from residential neighborhoods, that are not proximate to adverse
land uses, and that have reasonable access to amenities.181 These crite-
ria should be expressly incorporated into the applicable statute. The
former requirement may seem harder to make objective than the lat-
ter two, but the means by which jurisdictions isolate multi-family hous-
ing from single-family neighborhoods are well known. Specifically, the
law should require the identification of sites that are not separated
from single-family neighborhoods by major roads, train tracks, indus-
trial or commercial zones, or large parks. Small parks or two-lane
roads may not raise the same issues. The necessary second step that
follows site selection based on inclusive principles is rezoning. With-
out a requirement to ensure that selected sites are appropriately
zoned for housing with an affordable component, a site selection re-
quirement is meaningless.

The type of planning process described above would give munici-
palities a substantial amount of ownership over the process of reduc-
ing exclusionary zoning. The implementation of such a policy may
still entail political controversy, but the magnitude of that furor may
be lessened over that which a process that solely empowers developers
might generate. Additionally, aside from the prospect of municipal
buy-in to the process, structuring state regulation of exclusionary zon-
ing as a planning mandate allows state officials to sell the structure to
the electorate as being one that empowers localities. From a messag-
ing stand point, it is helpful to return to the fundamental observations
that states have an obligation to eliminate exclusionary zoning at the
municipal level and that exclusionary local zoning is often unlawful.
Compared to the potential consequences of liability for violations of
the FHA, the loss of federal funds, or a stringent builder’s remedy, a
planning mandate with strong site selection and rezoning require-
ments is a clear “second-best” solution, even for resistant
municipalities.

2. Focus on Very Low-Income and Extremely Low-Income
Households

From a fair housing perspective, this criterion of an effective state
regulatory regime is straightforward. In many regions across the coun-

181. See Monitor’s Report Regarding Implementation of the Stipulation and Or-
der of Settlement and Dismissal for the Period of October 25, 2010 through
April 25, 2011, U.S. ex rel. Anti-Discrimination Ctr. of Metro N.Y., Inc. v. West-
chester Cnty., No. 06-CV-2860 (S.D.N.Y. Apr. 25, 2011).
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try, non-Latino whites may comprise a relatively similar proportion of
the population making between 50% and 80% of AMI to that of Afri-
can Americans and Latinos.182 At the same time, it is very unlikely
that, outside of areas with very small populations of people of color,
non-Latino whites will make up a similar proportion of the population
earning less than 50% of AMI as African Americans and Latinos.183

For example, in the Washington, D.C. metropolitan area, the AMI for
Fiscal Year 2015 is $109,200.184 The Census Bureau’s breakdown of
household income by race and ethnicity does not precisely match the
relevant percentiles of AMI for affordable housing eligibility, but the
data nonetheless paints a vivid picture. 21.1% of non-Latino white
households185 earn between $60,000 and $100,000 as opposed to
23.7% of African American households186 and 26.4% of Latino house-
holds.187 By contrast, 24.2% of non-Latino white households earn less
than $60,000188 as opposed to 46.3% of African American house-
holds189 and 44.5% of Latino households.190

With this knowledge of the importance of housing that is affordable
below 50% of AMI, it is critical that states suffuse their statutory re-
gime with an attention to the needs of very low- and extremely low-
income housing. The specific points at which that attention should be
incorporated are (1) the allocation of regional housing need, (2) the
planning obligation of municipalities, and (3) the criteria for develop-
ers being able to assert a builder’s remedy. States should give munici-
palities a menu of actions that they could take to address very low- and
extremely low-income housing needs in the portions of their statutes
elaborating upon the planning mandate. Lastly, while a typical
builder’s remedy may allow a developer to qualify if it is proposing
housing that would be 20% affordable at 80% of AMI, a builder’s rem-
edy that is sensitive to fair housing concerns could require developers
to build housing wherein 15% of units are affordable at 80% of AMI
and 5% are affordable at 50% of AMI.

182. SIMMS ET AL., supra note 125.
183. Id.
184. FY 2015 Income Limits, U.S. DEP’T OF HOUS. AND URBAN DEV. (Mar. 6, 2015),

http://www.huduser.gov/portal/datasets/il/il15/index.html.
185. 2009-2013 American Community Survey 5-Year Estimates, Table B19001H, U.S.

CENSUS BUREAU, http://factfinder.census.gov/faces/tableservices/jsf/pa
ges/productview.xhtml?src=bkmk (last visited Sept. 22, 2015).

186. 2009-2013 American Community Survey 5-Year Estimates, Table B19001B, U.S.
CENSUS BUREAU, http://factfinder.census.gov/faces/tableservices/jsf/pa
ges/productview.xhtml?src=bkmk (last visited Sept. 22, 2015).

187. 2009-2013 American Community Survey 5-Year Estimates, Table B19001I, U.S.
CENSUS BUREAU, http://factfinder.census.gov/faces/tableservices/jsf/pa
ges/productview.xhtml?src=bkmk (last visited Sept. 22, 2015).

188. See source cited supra note 184.
189. See source cited supra note 185.
190. See source cited supra note 186.
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3. Require Affirmative Fair Housing Marketing

When done well, affirmative fair housing marketing can play an im-
portant role in ensuring that development results in integration in
practice, rather than merely in theory. Additionally, since many devel-
opers and municipalities are familiar with the HOME program’s af-
firmative marketing requirements, instilling those principles into
projects undertaken in connection with planning obligations should
be uncomplicated. On a related note, neither municipalities nor de-
velopers should impose residency preferences with respect to afforda-
ble units in housing constructed in conjunction with a state regulatory
regime. Residency preferences may violate the FHA and are likely to
undercut the effectiveness of affirmative fair housing marketing ef-
forts because applicants reached by marketing efforts would not be
eligible for the housing under the terms of the preferences.

4. Prioritizing Enforcement by Advocates over Enforcement by
Developers

When the planning process breaks down and municipalities con-
tinue exclusionary policies, there will be a need for private enforce-
ment. The state administrative agency has a stake in ensuring
compliance with the planning mandate but may face significant politi-
cal hurdles to taking action against municipalities. Thus, without en-
forcement, any regulatory regime will crumble. That is the lesson of
Minnesota, which has a law that shares some operational characteris-
tics with California, but lacks meaningful enforcement provisions,
such as a builder’s remedy or a private right of action and prevailing
party attorney’s fees for community-based organizations and other
housing advocates.

States should design their laws with the goal of empowering advo-
cacy organizations to serve as the primary private enforcers of the law.
They should do this by ensuring that the statute is written to recognize
the standing of advocacy organizations to challenge inadequate or
unimplemented municipal plans and by providing that prevailing
plaintiffs in challenges to local plans are entitled to reasonable attor-
ney’s fees and costs. The statutory backdrop for California’s Housing
Element requirement puts advocates in a position to do this valuable
enforcement work.

Developers still have a role to play in enforcing the law through
builder’s remedy suits, particularly in rural or exurban areas with lim-
ited advocacy capacity to engage in public participation processes
around plans, but that role should be comparatively deemphasized.
The most effective way of doing so is simply to follow the recommen-
dations above for empowering advocates to challenge plans in court.
If prevailing party attorney’s fees are available, such lawsuits may be
more practical for community-based organizations than intensive en-
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gagement in the planning process would be. Another, more novel way
of ensuring the continuing role of advocates in the enforcement pro-
cess would be to statutorily recognize the right of advocates to inter-
vene in builder’s remedy suits. In that event, if a developer is using the
enforcement mechanisms of a state law to pave the way for develop-
ment at a site that, while located in a high opportunity community,
does not advance fair housing goals because of its adverse characteris-
tics, the advocacy organization would be able to get those concerns
before a judge.

5. Strong Recordkeeping and Reporting Requirements

States should require local governments to maintain records docu-
menting not just their compliance with the requirement to prepare
plans and rezone specified sites but also development that occurs on
those sites or on sites that are developed as a result of builder’s rem-
edy lawsuits. Data maintained for reporting purposes on an annual
basis should include the number of developments proposed; the num-
ber of developments actually started; the number of developments
completed; the number of units by bedroom size for all developments;
any affordability restrictions that apply to units; application data in
relation to the Fair Housing Act’s protected characteristics; and occu-
pancy data in relation to those same characteristics. This type of data
is necessary for determining whether developers and landlords are
meaningfully complying with affirmative marketing requirements,
gauging whether the location of affordable housing is translating into
increased residential integration, and deciding what policy changes
might more effectively address barriers to affordable housing develop-
ment in high opportunity areas.

IV. Grounding Reform in Current Political Reality

States can clearly learn important lessons from the experiences of
New Jersey, California, Massachusetts, and Connecticut. Having those
models to point to as evidence of success should be a selling point for
other states that are considering reform. The current political and so-
cial context offers other strong arguments for the urgency of reform,
as well. Beyond the legal obligations of states as grantees of federal
housing and community development funds, moving to eliminate ex-
clusionary zoning could mitigate the harmful effects of concentrated
poverty, serve valuable environmental goals, and facilitate the efforts
of employers outside of central cities to attract and retain diverse,
high-quality workforces. These are the types of arguments that should
be salient across a broad range of states. Clearly, it will be easier to
achieve reform in more politically progressive states, but the business
community may be interested in policies that enable more of their
workers to live closer to their jobs. The influence of the business com-
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munity in moderate and conservative states could be leveraged to sup-
port policies that further fair housing choice.191

Likewise, avoiding the concentration of affordable, multi-family
housing and distributing that housing more equitably across regions
has fiscal benefits. When the tax base of individual communities is
eroded over time, states and counties have to absorb the cost one way
or the other. Policies that encourage the concentration of poverty by
sealing off certain communities from affordable housing lead to re-
duced income tax revenue at the state level. As Patrick Sharkey’s
landmark book Stuck in Place demonstrates, childhood exposure to
concentrated poverty significantly reduces the future earnings of
individuals.192

With respect to environmental concerns, remediating exclusionary
zoning serves two important functions. First, allowing increased hous-
ing supply within the footprint of existing suburban communities and
creating a framework whereby any further removed municipality
would be subject to the same obligations should result in a reduction
in the demand for housing in outlying areas.193 Doing so would pre-
serve open space. Second, enabling low-income people of color to live
closer to suburban and exurban job centers could further reduce
lengthy commutes.194 By grounding appeals for state oversight of local
zoning with respect to affordable housing in these types of concerns
as well as in states’ legal obligations, advocates should be able to make
a compelling case for change.

V. Building a Bridge toward a New Land Use Regulation Paradigm

As Section II of this article illustrates, the road to the current land
use regulatory context in the United States is a full century long. The
first six decades of that process took on the appearance of a headlong

191. Although policies like those outlined in this article have not been adopted
outside of more traditionally progressive states, the support of the business
community for some of these policies has been encouraging and may sug-
gest the existence of receptive audiences in other states. See Michelle Chap-
man, Chamber Working to Preserve & Enhance State-Level Housing Production
Policies, GREATER BOS. CHAMBER OF COMMERCE (Oct. 17, 2011), http://bos
tonchamber.com/chamber-working-to-preserve-enhance-state-level-hous
ing-production-policies; In-Depth Case Studies, HOUSINGPOLICY.ORG (July 18,
2011), http://www.housingpolicy.org/toolbox/strategy/policies/employer
_assisted_housing.html?tierid=202 (detailing employer programs to sup-
port affordable housing, including in Georgia and Mississippi).

192. PATRICK SHARKEY, STUCK IN PLACE 162 (2013).
193. See Rolf Pendall, Do Land-Use Controls Cause Sprawl?, 26 ENV’T & PLAN. B:

PLAN & DESIGN 555 (1999) (finding that land use controls “that mandate
low densities are found cumulatively to increase sprawl).

194. See Emily Badger, The Commuting Penalty of Being Poor and Black in Chicago,
CITYLAB (Feb. 21, 2014), http://www.citylab.com/commute/2014/02/com
muting-penality-being-poor-and-black-chicago/8457 (noting the higher
commuting costs and longer commutes faced by African American Chicago
residents as a result of the spatial mismatch of jobs and housing).
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race toward exclusionary policies while the last four decades have
been marked by occasional but ultimately not transformative attempts
to press the brakes and restore balance. None of those attempts have
fundamentally reshaped how people in communities on the ground
think about land use regulation. As evidenced by the rhetoric of local
policy-makers like Westchester County Executive Rob Astorino, many
continue to see exclusionary zoning as something that is natural, inev-
itably local, and supportive of individual property rights. Of course,
both historically and theoretically, it is none of those things.

By initiating conversations about statutory reform, states can reori-
ent the popular understanding of zoning to what it can and, under
federal law, must be. Zoning can be a tool for reducing households’
exposure to environmental harms. It can be a tool for ensuring that
workers have access to jobs and employers have access to workers. It
can be a tool for minimizing the cost of providing public services and
infrastructure. It can be a tool for protecting environmentally sensitive
areas. Zoning is, and always has been, a manifestation of the robust
powers of state governments, and not municipalities. If this concep-
tion of zoning informs public policy, through statutory reforms based
on existing models, zoning can be a tool for affirmatively furthering
fair housing.
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and provide input.  At the Subcommitee’s next meeting, staff will be seeking approval of RHNA 

Subregional Delegation Guidelines which will incorporate the Subcommittee’s input from today’s 

meeting.      

 

STRATEGIC PLAN: 

This item supports SCAG’s Strategic Plan, Goal 2, subsection E: Act as the preeminent regional 

convenor to shape regional, state and national policies.  

 

BACKGROUND: 

 

A. Understanding what is a “subregional entity” under the RHNA law 

 

Under the law, SCAG may delegate to a “subregional entity” the responsibility of preparing a Regional 

Housing Need Allocation for the jurisdictions within a particular subregion.  Specifically, California 

Government Code Section 65584.03 provides as follows: 

 

“…[A]t least two or more cities and a county, or counties, may form a subregional entity for 

the purpose of allocation of the subregion's existing and projected need for housing among 

its members in accordance with the allocation methodology established pursuant to Section 

65584.04. The purpose of establishing a subregion shall be to recognize the community of 

interest and mutual challenges and opportunities for providing housing within a subregion. A 

subregion formed pursuant to this section may include a single county and each of the cities 

in that county or any other combination of geographically contiguous local governments and 

shall be approved by the adoption of a resolution by each of the local governments in the 

subregion as well as by the council of governments. All decisions of the subregion shall be 

approved by vote as provided for in rules adopted by the local governments comprising the 

subregion or shall be approved by vote of the county or counties, if any, and the majority of 

the cities with the majority of population within a county or counties.” 
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It is important to note that the definition of a “subregional entity” for RHNA purposes is broader than 

what is generally considered a “subregion” by SCAG.  Specifically, a combination of two or more 

geographically contiguous local governments may serve as a subregional entity for RHNA purposes 

and therefore, the meaning of “subregional entity” is not limited to the 15 organizations that SCAG 

considers as subregions for SCAG’s planning purposes.  In addition, because of the requirement that 

the local governments be “geographically contiguous,” some subregional organizations whose 

member cities are not geographically contiguous may not qualify as a subregional entity under RHNA 

(assuming that the existing member cities want to be included as part of the subregional entity). 

 

Upon formation, the subregional entity must notify SCAG at least 28 months before the scheduled 

Housing Element update.  In the case of SCAG’s 6th cycle RHNA, this means that such formation and 

notification to SCAG should be completed by June 28, 2019.  SCAG anticipates receiving the Regional 

Housing Need Determination from the State of California Department of Housing and Community 

Development (HCD) on or about August 2019.   Subregional housing targets will be issued shortly 

afterwards. The subregional entity’s share of the regional housing target is to be consistent with the 

distribution of households assumed for the comparable time period within the 2020 Regional 

Transportation Plan/Sustainable Communities Strategy. The final subregional allocation will be 

submitted to SCAG for approval before SCAG prepares its final RHNA plan. In the event a subregional 

entity fails to fulfill its responsibilities provided under state law or in accordance with the subregional 

delegation agreement, SCAG will be required to develop and make the final allocation to members 

of the subregional entity, according to the regionally adopted methodology. 

 

SCAG staff recognizes that many cities and counties may not be familiar with the delegation process 

under the RHNA law.  Therefore, SCAG staff intends to outreach to SCAG’s local jurisdictions and 

subregional organizations regarding the delegation process after this discussion with the RHNA 

Subcommittee.   

 

B. Understanding what constitutes “delegation” 

 

As previously noted, after a subregional entity has notified SCAG of its formation and intent to accept 

delegation of the RHNA process, SCAG and the subregional entity will enter into an agreement 

outlining the roles and responsibilities of SCAG and the respective subregion.  Under the law, by 

accepting delegation, the subregion would be tasked with all of the responsibilities related to 

distributing the housing need for the jurisdictions within the subregion.  This includes maintaining 

the total subregional housing need, developing a subregional allocation methodology that is 

reviewed by HCD, releasing a draft subregional housing allocation plan by income groups using the 

adopted subregional allocation methodology, addressing any appeals related to the draft subregional 

housing allocation, preparing and approving the final subregional housing allocation and conducting 

the required public hearings. Staff anticipates delegating all of these responsibilities to a subregional 

entity and describing such responsibility in the delegation agreement with the delegate subregion. 
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C. Financial Assistance for subregional delegation 

 

The RHNA law does not require that a council of governments provide financial assistance to a 

subregional entity who accepts RHNA delegation.  However, SCAG did provide the subregions in the 

previous RHNA cycles with financial assistance.  SCAG staff intends to budget approximately $500,000 

as financial assistance for subregional delegation.  Staff intends to provide $2500 for each local 

jurisdiction in a delegate subregion and the payment structure for the financial assistance will be 

described in the delegation agreement.   

 

     D. Understanding the benefits of RHNA Subregional delegation 

 

While there are benefits to accepting RHNA subregional delegation, it is also a difficult and involved 

process.  The following are reasons why accepting delgation would be beneficial to the jurisdictions 

who undertake the process: 

 

• Different Methodology: Delegate subregions develop their own methodology and are not 

subject to SCAG’s review process. 

• RHNA Appeals: Delegate subregions have a separate appeals process from SCAG and are 

exempt from the SCAG’s appeal process. 

o Appeal reallocation: Successful appeals must be reallocated back to the SCAG region 

but jurisdictions within a delegate subregion are exempt from receiving a reallocation 

from SCAG. They are only subject to any reallocation from appeals within their own 

subregion. 

o Protection from outside appeals: While it has not yet been confirmed by HCD, 

delegate subregions may be protected from appeals filed against their jurisdctions 

from jurisdictions outside the subregion. Appeal to draft allocations can only be made 

by jurisdictions within the applicable delegate subregion or HCD. 

• Financial Assistance from SCAG: SCAG is offering a financial incentive for a delegate subregion 

to use to undertake the RHNA process. 

• Local Control: A delegate subregion has more local control/self-determination by providing 

the ability for contiguous jurisdictions to assign RHNA numbers. This allows for an opportunity 

to strengthen planning integration among neighboring jurisdictions. 

• Leadership: Delegations provides an opportunity for the delegate subregion to show 

leadership and provide for a unified voice representing participating communities on RHNA 

issues (e.g., methodology, social equity, assignment of need and determination of appeals) 

. 

This item is intended to introduce the Subcommittee to the RHNA subregional delegation process, to 

allow the Subcommittee to ask questions of staff and to provide input.  At the Subcommitee’s next 

meeting, staff will be seeking approval of RHNA Subregional Delegation Guidelines which will 

incorporate the Subcommittee’s input from today’s meeting.      
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FISCAL IMPACT: 

Work related to the RHNA process is funded from the Fiscal Year 2018-19 General Fund Budget. 

 

ATTACHMENT: 

Proposed RHNA Subregional Delegation Guidelines 
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RHNA SUBREGIONAL DELEGATION GUIDELINES 
 

Meaning of “Subregional Entity” and Notification Deadline 

 

Under State law, the Southern California Association of Governments (SCAG) may delegate 

to a “subregional entity” the responsibility of preparing a subregional housing need 

allocation for the jurisdictions within the particular subregional entity, that will be included 

as part of SCAG’s Regional Housing Needs Assessment (RHNA) Allocation Plan.  Specifically, 

California Government Code Section 65584.03 provides as follows: 

  

“…[A]t least two or more cities and a county, or counties, may form a subregional 

entity for the purpose of allocation of the subregion's existing and projected need 

for housing among its members in accordance with the allocation methodology 

established pursuant to Section 65584.04. The purpose of establishing a subregion 

shall be to recognize the community of interest and mutual challenges and 

opportunities for providing housing within a subregion. A subregion formed 

pursuant to this section may include a single county and each of the cities in that 

county or any other combination of geographically contiguous local governments 

and shall be approved by the adoption of a resolution by each of the local 

governments in the subregion as well as by the council of governments. All decisions 

of the subregion shall be approved by vote as provided for in rules adopted by the 

local governments comprising the subregion or shall be approved by vote of the 

county or counties, if any, and the majority of the cities with the majority of 

population within a county or counties.” 

 

The subregional entity (also referred to herein as the “delegate subregion”) must notify 

SCAG at least 28 months before the scheduled Housing Element update of its formation.  In 

the case of SCAG’s 6th cycle RHNA, notification by the proposed subregional entity must be 

provided to SCAG by Friday, June 28, 2019.  Submittal of the required adopting resolution, a 

sample of which is attached herein as Exhibit A, shall occur prior to approval of the 

Delegation Agreement between SCAG and the subregional entity. 

 

Delegation – Scope of Responsibilities  

 

After a subregional entity has notified SCAG of its formation and intent to accept delegation 

of the RHNA process, SCAG and the delegate subregion will enter into an agreement that 
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sets forth the process, timing, and other terms and conditions of the delegation of 

responsibilities by SCAG to the respective subregion.  By accepting delegation, the delegate 

subregion is tasked with all of the responsibilities related to distributing the share of the 

regional housing need for the jurisdictions within the subregion in accordance with State 

law (see Cal. Government Code Section 65584 et seq).  This includes maintaining the total 

subregional housing need, developing a subregional allocation methodology that is 

reviewed by the State of California Department of Housing and Community Development 

(HCD), releasing a draft subregional housing allocation plan by income groups using the 

adopted subregional allocation methodology, addressing any appeals related to the draft 

subregional housing allocation, preparing and approving the final subregional housing 

allocation and conducting the required public hearings.  A sample Delegation Agreement is 

attached herein as Exhibit B. 

 

SCAG anticipates receiving the Regional Housing Need Determination (regarding the existing 

and projected need for housing for the SCAG region) from HCD on or about August 2019.   

Thereafter, SCAG shall issue the share of the Regional Housing Need assigned to each 

delegate subregion. The total subregional housing need will be based upon such factors 

outlined in Government Code Section 65584.01(b)(1)(A) to (I), such as the delegate 

subregion’s share of the household growth from January 1, 2021 to December 31, 2029, a 

healthy market vacancy rate including a healthy rental housing market of no less than five 

percent, and replacement needs based upon demolitions from all jurisdictions within the 

delegate subregion. 

 

Prior to assigning the total subregional housing need to any delegate subregion, SCAG will 

hold a public hearing and may consider requests for revision. If SCAG rejects a proposed 

revision, it shall respond with a written explanation of why the proposed revised share has 

not been accepted. 

 

The delegate subregion’s share of the regional housing need is to be consistent with the 

distribution of households assumed for the comparable time period within the 2020 

Regional Transportation Plan/Sustainable Communities Strategy. The final subregional 

allocation will be submitted by the delegate subregion to SCAG for approval before SCAG 

prepares its final RHNA plan.  

 

In the event a delegate subregional entity fails to fulfill its responsibilities provided under 

state law or in accordance with the subregional Delegation Agreement, SCAG will be 

required to develop and make final allocation to members of the subregional entity, 

according to the regionally adopted method pursuant to Government Code Section 65584 

and 65584.04. 

 

Financial Assistance for Delegation 

 

SCAG staff intends to budget approximately $500,000 as financial assistance for subregional 

delegation.   In order to best utilize these limited funds, SCAG will provide $2,500 for each 

local jurisdiction in a subregional entity who accepts delegation, based upon dividing 

$500,000 into the total number of jurisdictions in the SCAG region (which is approximately 
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200 since there are 191 cities and 6 counties in the SCAG region).  The amount of the 

respective financial assistance for the subregional entity and its distribution shall be 

outlined in the Delegation Agreement. 

 

Proposed Timeline for Subregional Delegation  (Please review entire timeline) 

 

The following represents the proposed timeline for RHNA subregional delegation process: 

 

 

By June 28, 2019 Notice of Intent submitted by Delegate Subregion 

 

By July 31, 2019 SCAG to provide Delegate Subregion with local growth 

forecast and survey information  

 

By August 31, 2019 State HCD to provide SCAG with Regional Housing Need 

Determination 

 

By August 31, 2019 Deadline for SCAG and Delegate Subregion to enter into 

Delegation Agreement (adopting resolutions to be approved 

beforehand) 

 

By Sept. 30, 2019 SCAG to provide Delegate Subregion with Subregional 

Housing Need and conduct public hearing 

 

By Oct. 31, 2019 SCAG to release its draft regional housing need allocation 

methodology; Delegate Subregion releases its draft 

subregional housing need allocation methodology 

 

By Dec. 31, 2019 HCD reviews and provides findings on SCAG’s draft regional 

housing need allocation methodology; HCD reviews and 

provides findings on Delegate Subregion’s draft subregional 

housing need allocation methodology;  SCAG and the 

Delegate Subregion adopt their respective final regional 

housing need allocation methodologies prior to the 

distribution of their respective Draft RHNA Plans 

 

 Last day for Subregional Entity to terminate Delegation 

Agreement and relinquish its delegation responsibilities 

 

By April 2, 2020 SCAG to release Draft RHNA Plan; Delegate Subregion 

 releases Draft Subregional Housing Allocation Plan 
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By July 31, 2020 Appeals (if any) addressed by SCAG and Delegate Subregion 

 

 

ByJuly 31, 2020 Delegate Subregion to approve its Final Subregional Housing 

Allocation Plan and submit it to SCAG 

 

By October 31, 2020 SCAG to approve its Final RHNA Plan, which incorporates the 

Final Subregional Housing Allocation Plan by the Delegate 

Subregion; Submittal of Final RHNA Plan to State HCD 

 

By November 30, 2020 Deadline for HCD to approve SCAG’s Final RHNA Plan 

 

October 31, 2021 Deadline for updates of Local Housing Elements 

 

 

 

Attachments to these Guidelines: 

Exhibit A – Sample Delegation Resolution  

Exhibit B – Sample Delegation Agreement  



Exhibit A to the RHNA Subregional Delegation Guidelines 

 

6th Cycle RHNA Sample Subregional Delegation Resolution page 1 of 2 

RESOLUTION OF (NAME OF LOCAL JURISTICTION) 

ESTABLISING SUBREGIONAL ENTITY FOR PURPOSES 

OF DEVELOPING SUBREGIONAL HOUSING ALLOCATION PLAN TO BE INCLUDED IN 

REGIONAL HOUSING ALLOCATION PLAN BY THE SOUTHERN CALIFORNIA ASSOCIATION OF 

GOVERNMENTS 

 

Whereas, the California Legislature has declared, in Government Code Section 

65580, that the availability of housing is of vital state importance, and it is a goal of the 

State of California to expand housing opportunities and accommodate housing needs of 

Californians in all economic levels;  

 

Whereas, counties and cities within California, in order to ensure attainment of the 

State’s housing goal, are required under state law to adopt a general plan, which must 

include a housing element, which identifies and analyzes existing and projected housing 

needs, and enumerates goals, policies, quantified objectives, financial resources, and 

scheduled programs for the preservation, improvement and development of housing to 

meet the needs of all economic segments of the community;  

 

 Whereas. Government Code Section 65583(a) requires each such housing element 

to provide an assessment of the “share” of regional housing needs which must be borne by 

a local jurisdiction, and an inventory of resources and constraints relevant to the meeting of 

those needs;  

 

 Whereas, the Southern California Association of Governments (SCAG) is a joint 

powers authority agency representing six counties: Los Angeles, Orange, San Bernardino, 

Riverside, Ventura and Imperial; and is mandated by the federal and state law to research 

and develop long range regional plans related to transportation, growth, waste 

management, air quality and housing;  

 

Whereas, SCAG, in consultation with the California Department of Housing and 

Community Development (“HCD” herein), is required to determine the existing and 

projected need for housing for the SCAG region pursuant to Government Code Sections 

65584 et seq. by way of preparation of a Regional Housing Needs Assessment (“RHNA”);  

 

 Whereas, counties and cities use the RHNA to prepare updates to its respective 

housing elements; 

 

 Whereas, SCAG is preparing the sixth cycle update of the RHNA and intends to 

submit the RHNA to HCD on or about October 31, 2020.  Counties and cities within the SCAG 

region thereafter are required to prepare and submit their respective updated housing 

elements to HCD by October 31, 2021; and  

 

 Whereas, SCAG is authorized under current state law to delegate the responsibility 

of allocating the projected housing need for jurisdictions with a subregion to a subregional 

entity by way of a written agreement. 
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 NOW, THEREFORE, BE IT RESOLVED by the (City Council/Board of Supervisors) of 

the (Name of Local \Jurisdiction):  

 

1. The (Name of Local Jurisdiction) agrees to form a “subregional entity” within 

the meaning set forth in Government Code Section 65583 with the jurisdictions of 

_________________ (collectively referred to herein as “Subregion”). This Subregion desires 

to accept delegation of the responsibility of allocating the total housing need for the local 

governments in its Subregion, under the terms and conditions of a written agreement to be 

entered into between the Subregion and SCAG. 

 

2. The (Name of Local Jurisdiction) authorizes____________ to act on behalf of 

the Subregion for purposes of facilitating the application of this Resolution. 

 

 

 

APPROVED AND ADOPTED by the (City Council/Board of Supervisors) of the (Name of Local 

Jurisdiction) on this ____ day of_________, 2019. 

 



Exhibit B to the RHNA Subregional Delegation Guidelines 

Sample RHNA Subregional Delegation Agreement  page 1 of 11  

DELEGATION AGREEMENT  

CONCERNING HOUSING NEEDS ASSSEMENT 

BETWEEN THE SOUTHERN CALIFORNIA ASSOCIATION OF GOVERNMENTS 

AND (NAME OF SUBREGIONAL ENTITY) 

 
 

This Delegation Agreement (“Agreement” herein) is made and entered into this 

______ day of __________, 2019, by and between the Southern California Association of 

Governments, a joint powers authority established under California law (hereinafter 

referred to as “SCAG”), and the (NAME OF SUBREGIONAL ENTITY), a _______________ 

(hereinafter referred to as “Subregion”), collectively referred to herein as the “Parties.” 

 

RECITALS 

 

 The following recitals are a substantive part of this Agreement, and are incorporated 

herein by this reference. 

 

 A.   The California Legislature has declared, in Government Code Section 65580, 

that the availability of housing is of vital state importance, and it is a goal of the State of 

California to expand housing opportunities and accommodate housing needs of Californians 

in all economic levels. 

 

B. Counties and cities within California, in order to ensure attainment of the 

State’s housing goal, are required under state law to adopt a general plan, which must 

include a housing element, which identifies and analyzes existing and projected housing 

needs, and enumerates goals, policies, quantified objectives, financial resources, and 

scheduled programs for the preservation, improvement and development of housing to 

meet the needs of all economic segments of the community.  

 

 C. Government Code Section 65583(a) requires each such housing element to 

provide an assessment of the “share” of regional housing needs which must be borne by a 

local jurisdiction, and an inventory of resources and constraints relevant to the meeting of 

those needs. 

 

 D. SCAG is a joint powers authority agency representing six counties: Los 

Angeles, Orange, San Bernardino, Riverside, Ventura and Imperial; and is mandated by the 

federal and state law to research and develop long range regional plans related to 

transportation, growth, waste management, air quality and housing. 

 

E. SCAG, in consultation with the California Department of Housing and 

Community Development (“HCD” herein), is required to determine the existing and 

projected need for housing for the SCAG region pursuant to Government Code Sections 

65584 et seq. by way of preparation of a Regional Housing Needs Assessment (“RHNA”).  A 

copy of Government Code Section 65584 et seq. are attached with this Agreement as 

Exhibit “A.” 
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 F. Counties and cities use the RHNA to prepare updates to its respective 

housing elements. 

 

 G. SCAG is preparing the sixth cycle update of the RHNA and intends to submit 

the RHNA to HCD on or about October 31, 2020.  Counties and cities within the SCAG region 

thereafter are required to prepare and submit their respective updated housing elements to 

HCD by October 31, 2021. 

 

 H. SCAG is authorized under current state law to delegate the responsibility of 

allocating the projected housing need for jurisdictions with a subregion to a subregional 

entity by way of a written agreement. 

 

 J. The Subregion is a “subregional entity” within the meaning set forth in 

Government Code Section 65583.03 and desires to accept delegation of the responsibility of 

allocating the total housing need for the local governments in its subregion, under the terms 

and conditions of this Agreement. 

 

 NOW, THEREFORE, the Parties hereby agree as follows: 

 

I. Parties and Purpose.   

 

A. The Executive Director of SCAG, or his designee, and the ________ of 

Subregion, or his designee, are authorized to execute this Agreement and 

carry out the responsibilities of the Parties herein. 

 

B. The purpose of this Agreement is to establish the responsibilities of the 

Parties associated with preparation of the sixth cycle update of RHNA as 

they relate to delegation of the housing allocation process.   

 

II. Definitions: 

 

For purposes of this Agreement, the following terms shall be defined as follows: 

 

“Final Subregional Housing Allocation” shall mean the final allocation made by 

Subregion for each city or county with the Subregion, of its share of the Total 

Subregional Allocation, which shall be issued by the Subregion after conclusion 

of the appeal process, as described in Section IV, subsections D, below. 

 

“Final RHNA Plan” shall mean the final allocation of regional housing need to 

cities and counties within the SCAG region adopted by SCAG for submittal to 

HCD. 

 

“Integrated Growth Forecast” shall mean the growth scenario established by 

SCAG for the 2020 Regional Transportation Plan/Sustainable Communities 

Strategy and ties housing to transportation planning. 
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“Subregional Allocation Methodology” shall mean the methodology to be used 

by Subregion in distributing the Total Subregional Allocation to the local 

jurisdictions within the Subregion. 

 

“Total Regional Allocation” shall mean the share of the statewide housing need 

assigned to the SCAG region by HCD. 

 

“Total Subregional Allocation” shall mean the share of the Total Regional 

Allocation assigned to the Subregion by SCAG.  

   

III. Duties of SCAG: 

 

For purposes of this Agreement, SCAG shall be responsible for the following 

duties: 

 

A. Furnishing Total Subregional Allocation.  SCAG shall furnish to Subregion the 

Total Subregional Allocation. 

   

B. Furnishing background information regarding Integrated Growth Forecast 

and planning factors.  SCAG shall furnish to Subregion background data and 

information regarding SCAG’s Integrated Growth Forecast and survey 

information regarding planning factors such factors outlined in Government 

Code Section 65584.01(b)(1)(A) to (I), which may be necessary for 

Subregion’s preparation of its Final Allocation of Local Housing Need.  

 

C. Review of Subregional Allocation Methodology.   Along with HCD, SCAG shall 

review the Subregional Allocation Methodology to ensure its consistency 

with the applicable provisions of Government Code Section 65584 et seq., 

and the terms of this Agreement. 

 

D. Review of Final Subregional Housing Allocation.  SCAG shall review the Final 

Subregional Housing Allocation established by Subregion in order to ensure 

its consistency with the applicable provisions of Government Code Section 

65584 et seq., and the terms of this Agreement.  In the event that the Final 

Allocation of Local Housing Need established by Subregion is inconsistent 

with the applicable provisions of Government Code Section 65584 et seq., or 

the terms of this Agreement, SCAG reserves the right to make the final 

housing need allocations to counties and cities within the Subregion in 

accordance with subdivision (d) of Government Code Section 65584.03.    

 

 

 

IV. Duties of Subregion: 
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For purposes of this Agreement, the Subregion in accepting delegation shall be 

responsible for the following duties: 

 

A. Determination of Subregional Allocation Methodology.  Subregion shall 

develop and adopt a Subregional Allocation Methodology in accordance with 

the provisions of Government Code Section 65584 et seq., including but not 

limited to Government Code Section 65584 and 65584.04.  

 

B. Determination of Final Subregional Housing Allocation.  Subregion shall 

determine the Final Subregional Housing Allocation for each city and/or 

county contained within the boundaries of the Subregion in accordance with 

the applicable requirements of Government Code Section 66584 et seq.  

Subregion’s determination of the Final Subregional Housing Allocation shall 

be consistent with the Integrated Growth Forecast and the Subregional 

Allocation Methodology.  This determination shall be made in a cooperative 

manner with the affected city or county governments.  

 

C. Maintain Total Subregional Allocation.  In determining the Final Subregional 

Housing Allocation, the Subregion shall maintain the Total Subregional 

Allocation.  Maintenance of the Total Subregional Allocation shall mean to 

account for the total housing need originally assigned to Subregion by SCAG.  

By way of example, this means a downward adjustment in one jurisdiction’s 

allocation as a result of the Subregion’s grant of the jurisdiction’s appeal 

shall be offset by an upward adjustment in the allocation(s) of another 

jurisdiction(s) in the Subregion. 

 

D. Administer Appeals Process.  The Subregion shall administer and facilitate an 

appeals process for HCD and local jurisdictions within the Subregion seeking 

to appeal the original local housing need allocation made by the Subregion 

as part of the draft Subregional Housing Allocation plan.  The Subregion shall 

administer the appeals process in accordance with the applicable provisions 

of Government Code Section 66584.05.  The Subregion shall adjust 

allocations to local governments based upon the results of the appeals 

process, and follow the provisions set forth in subdivision (f) of Government 

Code Section 65584.05 relating to adjustments.  Local jurisdictions shall have 

no separate right of appeal to SCAG. 

 

 

E. Compliance with RHNA Subregional Delegation Timeline and Submission of 

Subregion’s Final Subregional Housing Allocation.   Subregion shall comply 

and adhere to the SCAG RHNA Timeline, attached hereto as Exhibit “B.”  

Subregion shall deliver its Final Subregional Housing Allocation to SCAG in 

time to be included as part of SCAG’s public hearing relating to the adoption 

of SCAG’s Final RHNA Plan, unless this Agreement is terminated pursuant to 

Section VI herein. 
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F. Records Maintenance.  The Subregion shall maintain organized files of all 

public records and materials prepared or received in connection with any 

official business taken pursuant to this Agreement.  Subregion shall also 

maintain a written record of any administrative proceeding conducted 

pursuant to this Agreement, whether by tape recording or by other means.  

Subregion shall make such records available to SCAG upon written request 

to Subregion.  Subregion shall maintain these records for a period of not less 

than three (3) years after submission of its Final Subregional Housing 

Allocation to SCAG. 

 

V. Financial Assistance. 

 

In consideration for Subregion’s agreement to undertake all delegation duties 

required by this Agreement, SCAG shall provide to Subregion financial assistance in 

the maximum amount of ____________ (fill in amount which is based upon $2,500 

for each local government in the Subregion), hereinafter referred to as “Financial 

Assistance”.  Subregion shall utilize the Financial Assistance solely to implement the 

terms of this Agreement, including but not limited to, providing staffing (both 

administrative and technical) to undertake the delegation duties required herein.  

Subregion shall be responsible for any additional costs required to implement this 

Agreement that is above the amount of Financial Assistance.   

 

SCAG shall disburse the Financial Assistance to Subregion based upon the following 

performance milestones:  

 

1.  Full Execution of Agreement: Disbursement of 25% of Financial Assistance; 

2.  Release of draft Subregional Housing Allocation plan: Disbursement of 25% of 

Financial Assistance; 

3. Completion of Appeals Process: Disbursement of 25% of Financial Assistance; and 

4. Delivery to SCAG and approval by SCAG of Final Subregional Housing Allocation: 

Disbursement of 25% of Financial Assistance.  

 

Subregion shall submit sufficient documentation to SCAG to evidence its completion 

of the above-mentioned performance milestones prior to disbursement of the 

Financial Assistance.  By way of example, in order to evidence completion of the 

appeals process, Subregion shall submit a written report to SCAG detailing the 

appeal process, including information relating to the number of appeals and its 

respective outcomes. SCAG shall have the right to request and review additional 

information from Subregion in order to approve disbursement of the Financial 

Assistance. 

 

VI.  Termination of Agreement. 

 

A. Termination by Subregion.  Subregrion shall have the right to terminate this 

Agreement without cause by giving written notice to SCAG by no later than 

December 31, 2019, of its intent to terminate.  In such event all finished or 
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unfinished documents, data, studies, reports or other materials prepared by 

Subregion relating to this Agreement shall be given to SCAG.  In the event of 

termination, Subregion shall forfeit any Financial Assistance not disbursed by 

SCAG.  

 

B. Termination by SCAG.   SCAG shall have the right to terminate this Agreement 

with cause, including but not limited to, if SCAG has a reasonable basis to 

conclude that Subregion shall be unable to fulfill in a timely and proper manner 

its duties under this Agreement.  SCAG shall provide written notice to Subregion 

of its intent to terminate this Agreement, which shall be effective ten (10) days 

from the date on the notice.  In the event of such termination, all finished or 

unfinished documents, data, studies, reports or other materials prepared by 

Subregion relating to this Agreement shall be given to SCAG in order for SCAG to 

determine the local allocation of need for all cities and counties within the 

Subregion.  As a result of termination of this Agreement, SCAG reserves the right 

to distribute the share of regional housing need to cities and counties within the 

Subregion.    In the event of termination by SCAG, Subregion shall forfeit any 

Financial Assistance not disbursed by SCAG. 

 

VII. Other Provisions. 

 

A. Notices.  All notices required to be delivered under this Agreement or under 

applicable law shall be personally delivered, or delivered by U.S. mail, certified, 

or by reputable document delivery service such as Federal Express.  Notices 

personally delivered or delivered by a document delivery service shall be 

effective upon receipt.  Notices shall be delivered as follows:  

 

  SCAG:  Southern California Assn. of Governments 

Attn:  Kome Ajise, Director of Planning  

  900 Wilshire Blvd, 17th Floor 

  Los Angeles, CA  90017 

 

 

Subregion: (Name of Subregional Entity) 

  Attn:  _____________________ 

  __________________________ 

  __________________________ 

 

B. Prohibition against Assignment/Subcontract.   Subregion shall not assign or     

subcontract any rights, duties or obligation in this Agreement. 

 

C. Governing Law.  The interpretation and enforcement of this Agreement shall be 

governed by the laws of the State of California. 
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D. Time is of Essence.  Time is expressly made of the essence with respect to the 

performance of the Parties and of each and every obligation and condition of 

this Agreement. 

 

E. Amendments in writing.  This Agreement cannot be orally amended or modified.  

Any modification or amendment hereof must be in writing and signed by the 

Party to be charged. 

 

F.  Interpretation; Days.  When the context and construction so require, all words 

used in the singular herein shall be deemed to have been used in the plural, and 

the masculine shall include the feminine and neuter and vice versa.  Whenever 

the word "day" or "days" is used herein, such shall refer to calendar day or days, 

unless otherwise specifically provided herein.  Whenever a reference is made 

herein to a particular Section of this Agreement, it shall mean and include all 

subsections and subparts thereof. 

 

G.  Exhibits.   All exhibits referred to in this Agreement are attached hereto and 

incorporated herein by reference.   

  

H. Cooperation between the Parties/Dispute Resolution.   SCAG and Subregion are 

each undertaking the responsibilities of this Agreement for the benefit of their 

respective members.  The Parties agree and acknowledge that it is their best 

interest to engage in cooperation and coordination with each other in order to 

carry out its responsibilities herein.  In this spirit of cooperation, the Parties 

agree that neither party will seek any action in law or in equity.  Disputes 

regarding the interpretation or application of any provision of this Agreement 

shall be resolved through good faith negotiations between the Parties.  Changes 

in exigent circumstances or the RHNA Law may cause a party to conclude that 

this Agreement should be amended.  If the Parties cannot agree on changes to 

this Agreement, the Parties can terminate this Agreement; in no event shall 

either Party seek any legal or equitable remedy against the other. 

 

I. Entire Agreement.  This Agreement constitutes the entire understanding 

between the Parties.  All prior agreements or understandings, whether oral or 

written, are superseded.  Each Party is entering this Agreement based solely 

upon the representations set forth herein.  This Agreement may be executed in 

counterpart originals, and when the original signatures are assembled together, 

shall constitute a binding agreement of the Parties. 

 

[Signature Page to follow.] 
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 IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by 

its duly authorized officers, shall become effective as of the date in which the last of the 

Parties, whether SCAG or Subregion, executes this document. 

 

 

SOUTHERN CALIFORNIA (NAME OF SUBREGIONAL ENTITY) 

ASSOCIATION OF GOVERNMENTS  (“Subregion”) 

(“SCAG”) 

 

 

 

By______________________  By______________________________ 

     

 

Date ____________________  Date____________________________ 

 

 

       

Approved as to form:    Approved as to form:      

        

________________________  By______________________________ 

Joann Africa, Chief Counsel       Counsel for Subregion 
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Exhibit “A” to RHNA Delegation Agreement 

 

Copy of California Government Code Section 65584 et seq. – to be attached 
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Exhibit “B” to RHNA Delegation Agreement  

 

 

By June 28, 2019 Notice of Intent submitted by Delegate Subregion 

 

By July 31, 2019 SCAG to provide Delegate Subregion with local growth 

forecast and survey information  

 

By August 31, 2019 State HCD to provide SCAG with Regional Housing Need 

Determination 

 

By August 31, 2019 Deadline for SCAG and Delegate Subregion to enter into 

Delegation Agreement (adopting resolutions to be approved 

beforehand) 

 

By Sept. 30, 2019 SCAG to provide Delegate Subregion with Subregional 

Housing Need and conduct public hearing 

 

By Oct. 31, 2019 SCAG to release its draft regional housing need allocation 

methodology; Delegate Subregion releases its draft 

subregional housing need allocation methodology 

 

By Dec. 31, 2019 HCD reviews and provides findings on SCAG’s draft regional 

housing need allocation methodology; HCD reviews and 

provides findings on Delegate Subregion’s draft subregional 

housing need allocation methodology;  SCAG and the 

Delegate Subregion adopt their respective final regional 

housing need allocation methodologies prior to the 

distribution of their respective Draft RHNA Plans 

 

 Last day for Subregional Entity to terminate Delegation 

Agreement and relinquish its delegation responsibilities 

 

By April 2, 2020 SCAG to release Draft RHNA Plan; Delegate Subregion 

 releases Draft Subregional Housing Allocation Plan 

 

By July 31, 2020 Appeals (if any) addressed by SCAG and Delegate Subregion 

 

ByJuly 31, 2020 Delegate Subregion to approve its Final Subregional Housing 

Allocation Plan and submit it to SCAG 

 

By October 31, 2020 SCAG to approve its Final RHNA Plan, which incorporates the 

Final Subregional Housing Allocation Plan by the Delegate 

Subregion; Submittal of Final RHNA Plan to State HCD 
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By November 30, 2020 Deadline for HCD to approve SCAG’s Final RHNA Plan 

 

October 31, 2021 Deadline for updates of Local Housing Elements 

 

 



 

 

 

 

 

 

 

 

 

 

 

REPORT 

 

Southern California Association of Governments 

900 Wilshire Blvd., Suite 1700, Los Angeles, CA 90017 

Agenda Item No. 6 

December 3, 2018 

 
To: Regional Housing Needs Assessment (RHNA) Subcommittee  

From: Kevin Kane, PhD, Associate Regional Planner  

Subject: SCAG’s Regional Growth Forecast and Recent Housing-

Related Data Trends  

 
 

RECOMMENDED ACTION: 

For Information Only - No Action Required 

 

EXECUTIVE SUMMARY: 

This presentation provides a background of SCAG’s 2020 RTP/SCS Growth Forecast, which is 

SCAG’s basis for understanding population, employment, and household growth in the region. 

While the 5th cycle RHNA regional determination was roughly consistent with SCAG’s 2012 

RTP/SCS Growth Forecast, recent changes to State Law have increased the number of data 

elements to consider and allowed for different approaches toward their application.  While 

SCAG is required to provide “data assumptions” to the Department of Housing and Community 

Development (HCD), ultimately HCD is responsible for regional determinations.  Recent trends 

in household formation rate, vacancy, and overcrowding are reviewed in light of these legislative 

changes. 

  

 

STRATEGIC PLAN: 

This item supports SCAG’s Strategic Plan; Goal 2: Advance Southern California’s policy interests and

planning priorities through regional, statewide, and national engagement and advocacy; Objective A

: Cultivate dynamic knowledge of the major challenges and opportunities relevant to sustainability 

and quality of life in the region.  

 

BACKGROUND: 

As the Council of Governments (COG) for the six-county SCAG region, SCAG is responsible for 

developing the Regional Housing Needs Assessment (RHNA), which is a requirement under California 

housing law. The first step of the RHNA process is the determination of the region’s housing needs.  The 

California Department of Housing and Community Development (HCD) is responsible for providing this 

assessment for each COG for the corresponding planning period, which for SCAG will be from June 30, 

2021 to October 1, 2029.  

 

While the California Department of Finance (DOF) produces demographic estimates and forecasts, SCAG 

produces a comprehensive growth forecast for its 2020 RTP/SCS, which provides the basis for 

understanding (1) housing at the beginning of the planning period, and (2) expected growth in housing 

over the planning period.  State law mandates the use of SCAG’s RTP/SCS forecast as the basis for the 

RHNA determination, unless the projected population is greater than 1.5 percent from the DOF’s 
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independent forecast.  If this is the case, and no agreement can be reached on data and methodology 

between SCAG and DOF, the DOF forecast is used.  

 

During the 5th cycle of RHNA, housing needs for the planning period were roughly consistent with SCAG’s 

expectation of household growth.  Due to widely-recognized housing shortages statewide and changes 

to State Law from the passage of Assembly Bill 1086 (Daly), Senate Bill 828 (Weiner), and Assembly Bill 

1771 (Bloom), the 6th cycle regional determination is expected to be higher than the one determined in 

the 5th cycle.  State law directs SCAG to provide “data assumptions” to HCD on several factors which may 

impact the regional determination.  While ultimate responsibility for the regional determination rests 

with HCD, SCAG staff are reviewing how several minor changes resulting from recent legislation could 

impact the regional determination, in addition to monitoring data trends covering: 

• Household formation (headship) rates 

• Vacancy rates 

• Household overcrowding  

 

The source for most of these data is the US Decennial Census and the Census Bureau’s American 

Community Survey, which provides more detailed population and household characteristics.  State Law 

does not explicitly state how data are to be applied in determining a region’s housing needs, though 

past practice has involved adjusting the regional determination upward to include some of the above 

factors.  Legislative changes for the 6th cycle of RHNA allow SCAG to determine what constitutes a 

“comparable region” with respect to certain factors, and have also allowed HCD to make adjustments 

based on projected household growth as well as existing households.  

 

Next, SCAG will work to finalize our RTP/SCS Growth Forecast, including integrating results from the 

Local Input and Envisioning Process.  We will continue to review and integrate these newly included data 

elements and approaches against our forecast.  The statutory deadline for HCD to provide a regional 

determination is August 2019.  

 

 

 

 

FISCAL IMPACT: 

Work associated with this item is included in the current FY 18-19 General Fund Budget 

(800.0160.03:RHNA). 

 

ATTACHMENTS:  

1. PowerPoint Presentation 
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SCAG’s Regional Growth 
Forecast and Recent Housing-

related Data Trends

Kevin Kane, PhD

Southern California Association of Governments 
3 December 2018

Associate Regional Planner

1. 2020 RTP/SCS regional growth forecast

2. Data for understanding regional housing needs 

3. Recent trends in household formation, vacancy, and 
overcrowding

Outline of Presentation
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• Basis: SCAG RTP/SCS 2020-2045 growth forecast and SCS Policies
• SCAG drafts demographic methodology

• Reviewed by a panel of 20 scholars & practitioners

• Approved by CEHD in Summer 2017

• Model will be updated with new data + Local Input

• Result: Projected population, employment, and households for 2020, 2030, 
2035, and 2045

• Housing element law states that:
• RHNA determination based on SCAG RTP/SCS forecast if it’s within 1.5% of the state 

Department of Finance (DOF) forecast in projection year  

• SCAG shall provide “data assumptions” from RTP/SCS growth forecast to HCD

SCAG 2020 RTP/SCS Demographic Forecast

• 2017: AB 1086 (Daly) 

• 2018: AB 1771 (Bloom) and SB 828 (Weiner) 

• Several minor changes relevant to the regional determination:
• Household overcrowding

• Cost-burdened households

• Rental vacancy rate statutorily specified

• Comparison versus a “comparable region” 

• HCD may make adjustments based on existing housing needs and
projected households 

Recent Changes to Housing Element Law
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Key Data Elements & Data Sources 

Factor Data Source Description
Projected Population SCAG Growth 

Forecast & DOF
Includes inputs on population, fertility, mortality, 
migration, and expert-reviewed assumptions.

Headship / Household 
Formation Rate

Census/ACS Percentage of population which is a “head of household” 
based on age, gender, ethnicity, or other established 
demographic measures. 

Projected Household 
Growth

(see above) Population Growth x Headship Rate 
Vacancy Rate Census/ACS Percentage of rental & owned housing units which are 

vacant.
Occupants per room 
(overcrowding)

Census/ACS Housing units with more than one resident per room. 
Note: Room ≠ bedroom.

Demolitions/Disaster-
Destroyed Housing

SCAG or DOF 
Survey

Survey of local jurisdictions’ demolitions. Alternatively,  
HCD estimates at 0.5% – 5.0% of housing stock.

Additional Data Elements

Factor Data Source Description
Affirmatively Furthering 
Fair Housing (“AFFH”)

Various, e.g. 
Census/ACS, SCAG 
job/transportation 
database

Newly added to housing element law. Loosely based on 
federal HUD program. Involves segregation, inclusion, 
and access to opportunity based on protected 
characteristics.

Relationship between 
jobs and housing

Census LEHD, 
SCAG Forecast

Related to AFFH objectives, elements of RTP/SCS 
strategies, infill opportunities, etc.

Cost-burdened
households

Census/ACS Share of households paying more than 30% of gross 
income on housing. Variations exist by income category; 
50% threshold also available. 

What are the Census and American Community Survey?

The US Decennial Census counts population every ten years. Other data come from the ACS, which is a Census Bureau-
administered survey covering detailed person and household characteristics collected on a rolling basis.  Two ACS products are 
released annually: a 1-year sample and a 5-year sample. The 2017 1-year sample was released in October 2018 and the 2013-
2017 5-year sample will be released on December 6, 2018. While the 1-year version provides more timely information, the 5-year 
version has a lower margin of error, especially in smaller regions.  ACS data are often casually referred to as “Census data,” even 
though they’re separate from the decennial census.  Housing element law, at various points, references “the most recent 
American Community Survey,” which could mean either the 1-year or 5-year sample. 
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• Projected population x Headship 
rate

= Projected Households

• Population and Headship rates 
broken down by age, gender, and 
race/ethnicity

• Consistent long-term decline since 
1980

• Roughly stable since 2014

Existing and Projected 
Households

0.35
0.37
0.39
0.41
0.43
0.45
0.47
0.49

1980 1985 1990 1995 2000 2005 2010 2015

SCAG Region Total Headship Rate

Age

Projected Pop. 

(10/1/2029)

Headship 

Rate

Projected 

Households

15-24 698,649 5.58% 39,009

25-34 751,948 31.12% 234,012

35-44 716,349 46.28% 331,531

45-54 621,591 51.07% 317,477

55-64 566,598 52.36% 296,649

65-74 431,954 55.35% 239,092

75-84 244,353 56.03% 136,903

85+ 118,455 59.34% 70,295

4,149,896 1,664,969

EXAMPLE: Age-Specific Headship (2017 ACS), Hispanic Female

• Rationale: a healthy housing 
market includes some vacant 
units to support future growth

• What is a “healthy market” 
vacancy rate?

• Different for owned vs. rented 
homes

• SB 828 specified that rental 
vacancy should be “no less than 
5%” 

• Vacancy in owned units not 
specified

Vacancy

SCAG* California* Western US* USA**

Homeownership Rate 52.4% 54.8% 59.7% 64.4%

Rental Vacancy 3.3% 3.5% 4.5% 7.1%

Homeowner Vacancy 1.1% 1.0% 1.2% 1.6%

*2017 ACS 1-year estimates, **2018 3rd quarter Census estimate

Vacancy and Homeownership
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• Rationale: Some of the housing construction that takes place is 
to replace units that have been demolished but not replaced 

• 5th cycle RHNA: demolition survey conducted to estimate how 
many permits will replace demolished/destroyed units

• HCD and SCAG practice: Adjust housing needs upward by around 
0.5% to account for this

• New law: include data on the loss of units during a state of 
emergency 

Demolished/Destroyed Housing; Replacement Need

• AB 1086 added “overcrowding” 
as a new factor to consider in 
determining regional housing 
needs

• Most common interpretation: 
“more than one person per 
room in a dwelling”

• 1.0/room standard part of new law
• Other standards exist, e.g. 

1.5/room

• Rationale for including: 
• Public health/quality of life 
• Legislation
• Extant research

• Overcrowding fairly stable, 
slight decline in SCAG region 
since 2005

Household Overcrowding I

0.0%

2.0%

4.0%

6.0%

8.0%

10.0%

12.0%

2004 2006 2008 2010 2012 2014 2016 2018

ACS 1-yr.: Percent of units with > 1.0 
occupant per room

SCAG US West CA SANDAG
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• New in housing element law: 
SCAG can identify a 
“comparable region”

• SCAG overcrowding rate of 9.8% 
is the highest of any large US 
region

• US overcrowding rate: 3.4% 

• Research: Recently-arrived 
foreign-born share of population 
may be a better predictor of 
occupancy per room 

• What portion of overcrowding is 
attributable to housing supply vs. 
demographic and socioeconomic 
characteristics?

Overcrowding: Comparable Regions

Combined Statistical Area (CSA)

 Total 

Population 

% Recent 

Foreign-born

Overcrowding, 

1.0/room

Los Angeles-Long Beach, CA 18,788,800 19.7% 9.8%

Miami-Fort Lauderdale-Port St. Lucie, FL 6,832,588   19.7% 4.6%

San Jose-San Francisco-Oakland, CA 8,837,789   16.8% 7.0%

McAllen-Edinburg, TX 925,115      15.8% 11.2%

Brownsville-Harlingen-Raymondville, TX 448,358      15.1% 9.7%

El Paso-Las Cruces, TX-NM 1,058,256   15.1% 5.6%

New York-Newark, NY-NJ-CT-PA 23,876,155 14.8% 5.3%

Visalia-Porterville-Hanford, CA 614,594      14.6% 10.6%

Modesto-Merced, CA 820,572      14.4% 7.1%

Fresno-Madera, CA 1,146,145   13.1% 9.4%

Source: ACS 2017 1-yr. sample 15.9% 8.0%

Top 10 US Regions by recently-arrived foreign-born population (since 2000)

AVG. OF TOP 10 REGIONS:

Combined Statistical Area (CSA)

 Total 

Population 

Population 

Rank

Overcrowding, 

1.0/room

Los Angeles-Long Beach, CA 18,788,800 2 9.8%

Fresno-Madera, CA 1,146,145   49 9.4%

San Jose-San Francisco-Oakland, CA 8,837,789   5 7.0%

El Paso-Las Cruces, TX-NM 1,058,256   54 5.6%

New York-Newark, NY-NJ-CT-PA 23,876,155 1 5.3%

Houston-The Woodlands, TX 7,092,493   9 5.1%

Dallas-Fort Worth, TX-OK 7,847,110   7 4.6%

Miami-Fort Lauderdale-Port St. Lucie, FL 6,832,588   10 4.6%

Sacramento-Roseville, CA 2,598,377   22 4.5%

Las Vegas-Henderson, NV-AZ 2,455,481   26 4.4%

Source: ACS 2017 1-yr. sample 6.0%AVG. OF TOP 10 REGIONS:

Top 10 large US regions (> 1M pop). by household overcrowding

• SCAG’s RTP/SCS Growth Forecast is our basis for understanding 
future population, employment, and households 

• Considering new legislation, regional housing needs may include 
additional factors 

• Housing for projected growth vs. opinion of additional housing need 

• Approach & data used can impact final determination 
• SCAG region has a higher share of households with above 1 occupant per 

room than any large region in the US 

• Changes to housing element law are minor, but HCD provides final 
determination 

Recap: RHNA Technical Introduction 
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• Finalize local input and RTP/SCS Growth 
Forecast

• Develop comprehensive approach and 
integrate strategy with RTP/SCS growth 
forecast, including all required RHNA 
objectives and data elements

• Final regional determination expected 
through consultation with HCD by August 
2019 

SCAG Next Steps

Thank you
Kevin Kane, PhD
kane@scag.ca.gov
213-236-1828
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