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Compliance Procedure for Environmental Justice in the 
Transportation Planning Process 
Southern California Association of Governments 

This document is limited to improving the internal management of projects and programs 
implemented by SCAG and is not intended to, nor does it create any rights, benefits, or 
trust responsibility, substantive or procedural, enforceable at law or equity, by a party 
against the Agency, its officers, or any person. Similarly, this document shall not create 
any right to judicial review involving the compliance or noncompliance with this procedure 
by SCAG, its officers, or any other person. 

Foreword 
The public expects government agencies to execute programs and 

administer federal funds fairly. The law requires it, as stated in Title VI of 
the Civil Rights Act of 1964. This document describes the steps taken by 
the Southern California Association of Governments (SCAG) to fulfill these 
public and legal expectations of fairness in its programs. 

As a government agency that receives federal funding, SCAG is 
responsible for implementing Title VI and conforming to federal 
environmental justice principles, policies, and regulations. SCAG is proud 
of its longstanding policy to actively ensure nondiscrimination in all of its 
activities. Furthermore, it is SCAG’s continuing practice to identify and 
prevent discriminatory effects by actively administering its programs, 
policies, and activities to ensure that social impacts to communities and 
people are recognized early and continually throughout the transportation 
decision-making process - from early planning through implementation. 

This document describes the public outreach by SCAG to assure 
that traditionally underrepresented groups can participate meaningfully in 
SCAG’s processes, and the analyses that SCAG staff conducts to assure 
equity. It also describes SCAG’s self-evaluation procedure for the 
outreach and analysis programs. 

1. Introduction 

A. Background 
Title VI of the Civil Rights Act of 1964 says that “No person in the 

United States shall, on the ground of race, color, or national origin, be 
excluded from participation in, be denied the benefits of, or be subjected 
to discrimination under any program or activity receiving Federal financial 
assistance.” Title VI bars intentional discrimination as well as disparate 
impact discrimination (Le., a neutral policy or practice that has a disparate 
impact on protected groups). 

Early government responses to this directive focused on issues like 
diversity in employment and contracting. Beginning around 1980, growing 
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concern over perceived disparities in the siting of undesirable facilities like 
landfills and industrial plants led some minority groups to allege 
“environmental racism” on the part of businesses and permitting 
authorities. By the early 199O’s, a distinct “environmental justice” 
movement had coalesced, with Title VI as its legal underpinning. 

During the same period, transportation planning agencies began to 
receive similar complaints about the impacts of proposed projects, such as 
rail alignments and freeways. One of the premier examples of this was 
the public controversy and litigation surrounding construction of the 1-1 05 
or Century Freeway through low-income and predominantly minority 
neighborhoods in central Los Angeles. 

In the 199O’s, the federal executive branch issued orders on 
environmental justice that amplified Title VI, in part by providing 
protections on the basis of income as well as race. These orders are 
further described in the next section. 

Under federal Department of Transportation regulations, SCAG is 
the designated Metropolitan Planning Organization (MPO) for a six-county 
region, including the counties of Imperial, Los Angeles, Orange, Riverside, 
San Bernardino, and Ventura. As an MPO, SCAG must produce a long- 
term regional transportation plan every three years, and a shorter-term 
regional transportation improvement program every two years. In 
addition, the agency prepares an overall work program annually that lays 
out SCAG’s specific tasks and expenditures for the year. 

SCAG is also a COG, or Council of Governments. As such, it is 
governed by a Regional Council consisting of 75 local elected officials 
from around the six-county region. Policies, plans and programs adopted 
by these officials at the recommendation of staff are considered to be 
official SCAG policies, plans and programs. 

The transportation projects that comprise SCAG’s plans and 
programs have benefits and burdens. The adoption of plans involves 
tradeoffs between these benefits and burdens. SCAG uses environmental 
justice analyses and public outreach to help its elected officials make 
these decisions fairly. The analyses are designed to assure that benefits 
and burdens are not distributed unfairly across populations in the region. 

The SCAG region is uniquely large - about the size of Kentucky - 
with geographically dispersed commercial and residential centers. The 
region includes heavily urban and entirely rural areas, as well as terrain 
features that make air quality goals difficult to achieve. Demographically, 
it is one of the most diverse regions in the country, already becoming the 
first to experience a white minority, and encompassing the extremes in 
household income. Furthermore, it is projected to continue to experience 
dramatic population growth, adding over 6 million people by 2025. These 
factors combine to make compliance with environmental justice 

#37823 v2 - SCAG EJ Procedure v.2 Page 3 



expectations in transportation planning a complex and formidable task for 
the region. 

8. Federal Expectations 

In 1994, President Bill Clinton issued Executive Order 12898, 
“Federal Actions to Address Environmental Justice in Minority Populations 
and Low-Income Populations’’ (Attachment I), in response to growing 
concern over environmental effects on minority and low-income 
communities, including human health, social, and economic effects. 

The Executive Order directed all federal agencies “to make 
achieving environmental justice part of [their] mission by identifying and 
addressing, as appropriate, disproportionately high and adverse human 
health or environmental effects of [their] programs, policies, and activities 
on minority populations and low-income populations.” 

In carrying out the Executive Order, the U.S. Department of 
Transportation (DOT) issued an Order on Environmental Justice in 1997 
(Attachment II) which primarily reaffirmed the principles of Title VI, the 
National Environmental Policy Act of 1969 (“NEPA,” 23 U.S.C. 109(h)) and 
other federal statutes that incorporate social, economic, or environmental 
matters as well as public health or welfare and public involvement into the 
environmental and transportation decision-making processes. 

In 1998, the Federal Highway Administration (FHWA) issued an 
Order to establish policies and procedures for complying with both the 
Executive Order and DOT Order above (Attachment 111). It states that 
FHWA “will rely upon existing authority to collect data and conduct 
research associated with environmental justice concerns, including 49 
CFR 21.9(b) and 23 CFR 200.9(b)(4).” 

These regulations mainly establish procedures for compliance with 
Title VI. Revised draft FHWA planning and environmental regulations 
propose clarifications and appropriate procedural and analytical 
approaches for more completely complying with the provisions of Title VI 
and the Executive Order.’ 

The President’s Executive Order, the DOT Order, and FHWA Order 
were clarified in a Memorandum issued by the FTA and FHWA on October 
7, 1999 (see Attachment IV). The Memorandum emphasized the 
importance of incorporating environmental justice principles during 
transportation project development as well as in the processes and 
products of transportation planning. Compliance with Title VI of the Civil 
Rights Act is normally evaluated by the federal Department of 

See Statewide Transportation Planning; Metropolitan Transportation Planning; Proposed Rule, 
Federal Register, Vol. 65, No. 102, Thursday, May 25, 2000 (65 FR 33922). The regulations are 
expected to expand the scope of environmental justice analyses to include consideration of 
disabled and elderly persons, but these populations are not addressed in this procedure. 

1 
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Transportation during triennial certification reviews of metropolitan 
planning organizations such as SCAG. 

The Memorandum included a set of questions to be used by FTA 
regional and FHWA division administrators during certification reviews. 
The questions make clear that DOT expects MPOs to analyze the equity 
of service and the distribution of the associated impacts on minority and 
low-income groups. In addition, MPOs are expected to reach out to 
traditionally underrepresented groups, even to the extent of providing 
financial assistance, to assure that they can participate meaningfully in the 
transportation planning process. 

C. SCAG’s Equity Analysis 

The federal orders direct MPOs to adhere to NEPA guidelines 
when assessing potential impacts and developing appropriate mitigation 
programs.* To respond to the federal directives, SCAG conducts an 
environmental justice evaluation for each Regional Transportation Plan 
(RTP), as described in this document. Federal planning regulations also 
apply environmental justice expectations to the funds programming 
process conducted every two years through the Transportation 
Improvement Program, or TIP. Since each TIP contains projects that are 
a subset of those in the RTP, and the RTP meets environmental justice 
expectations through the procedures described below, the TIP is also 
presumed to meet these expectations. 

Environmental impacts of the RTP - both negative and positive - 
are assessed in the Environmental Impact Report (EIR) prepared under 
the California Environmental Quality Act (CEQA). The distribution of these 
impacts and benefits is assessed, in part, using definitions of “minority” 
and “low-income” in federal NEPA and DOT environmental justice 
guidance  document^.^ Figure 1 presents SCAG’s environmental justice 
activities in diagram form; Figure 2 shows them in the context of other 
agency programs. 

In addition, SCAG evaluates the distribution of net benefits and 
costs of each RTP across income categories and ethnic groups. Part of 
this analysis includes an assessment of the accessibility to opportunities 
afforded to these income and ethnic groups by the plan. Accompanying 
each RTP process is an extensive public outreach effort designed to 

* For example, the memorandum accompanying the executive order on environmental justice 
says, in part, that “each Federal agency shall analyze the environmental effects, including human 
health, economic and social effects, of Federal actions, including effects on minority communities 
and low-income communities, when such analysis is required by the National Environmental 
Policy Act.” 

Environmental justice guidance for NEPA was published in December 1997 by the White House 
Council on Environmental Quality. As of Fall 2000, there was no comparable environmental 
justice guidance for CEQA. 

3 
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ensure that all groups are aware of SCAG’s plans and have the chance to 
provide input. 

In the process of developing its 1998 RTP, SCAG conducted an 
initial equity analysis focusing mainly on the question of service equity. 
The analysis began by quantifying the overall benefits of the RTP, 
primarily in terms of time saved due to reduced congestion, air quality 
benefits, and averted traffic injuries and deaths. The analysis also 
quantified costs of the RTP, including the total expenditures envisioned for 
the plan. 

The initial analysis calculated the net present value of the net 
benefits of the plan for five categories of households, from lowest to 
highest-income. It found that, while expenditures were distributed more or 
less equitably, the net benefits of the plan would accrue disproportionately 
to the highest-income category. In fact, over 48% of the net benefits 
would go to households with annual incomes over $70,000. This finding 
was primarily due to SCAG’s valuation of time saved, which, while 
supported by the literature, valued high wage earners’ time more than low 
wage earners’ time. 

SCAG continued to refine its equity analysis to consider the RTP’s 
impacts on accessibility. This concept was defined as the opportunity to 
get from Point A to a Point B with a social purpose, such as work, school, 
shopping, medical care, or child care, within a reasonable time and at 
reasonable cost, and without physical, social, or economic barriers. 
SCAG’s refined analysis showed that the RTP would result in 
disproportionate accessibility gains for the region’s transit users, who were 
largely low-income and minority. When the plan was published, EDF 
issued a press release praising SCAG’s plan (see Attachment V). 

D. SCAG’s Environmental Justice Policy 

SCAG’s policy shall conform to the DOT and FTNFHWA policies 
described above. FHWA has issued proposed revised planning 
regulations that refer to environmental justice. When the final regulations 
are promulgated, SCAG will modify this procedure to accommodate any 
changes. 

SCAG’s goal is to assure that its programs and plans do not create 
disproportionate adverse impacts for low-income and minority people in 
the region. SCAG seeks to achieve, at a minimum, compliance with 
federal environmental justice rules and policies. 

The following points comprise SCAG’s environmental justice 
compliance policy. 

> SCAG is committed to being a leader among the nation’s 
metropolitan planning organizations in its analysis of the 
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environmental, health & safety, and economic impacts of its 
programs on minority and low-income populations. 

9 SCAG will provide early and meaningful public access to 
decision making processes to all interested parties, including 
minority and low-income populations. 

9 SCAG will seek out and consider the input of traditionally 
underrepresented groups, such as minority and low-income 
populations, in the transportation planning process. 

9 When disputes arise, it is SCAG’s adopted policy to make the 
fullest possible use of alternative dispute resolution (ADR) 
techniques, including mediation and consensus b~ i ld ing .~  

> When disproportionately high and adverse impacts on minority 
or low-income populations are identified, SCAG will take steps 
to propose mitigation measures or consider alternative 
approaches. 

9 SCAG will continue to evaluate and respond as needed to 
environmental justice issues that arise during the 
implementation of regional plans. 

II. Environmental Justice Compliance Program for Planning 

A. Public Outreach and Involvement 

Federal planning regulations, as well as the policies described in 
Section I, require that a wide spectrum of stakeholders have the 
opportunity to participate meaningfully in the planning and programming 
process. Minority and low-income communities are among those 
receiving special emphasis in these directives. 

SCAG responds to these directives in various ways, depending on 
the nature of the activity. SCAG’s current Public Participation Program 
was adopted by the Regional Council, SCAG’s governing body, on 
September 2, 1993, and is available from SCAG’s Government Affairs 
section. Generally, it requires that for each planning effort undertaken by 
the agency, a specific program description for public outreach be 
prepared. 

One of the most critical and far-reaching planning functions of 
SCAG is the development and adoption of the Regional Transportation 
Plan (RTP). The following material describes in detail how SCAG 
approaches the public participation requirements with respect to the RTP 
process. A similar but somewhat less extensive process is undertaken for 
each Regional Transportation Improvement Program (RTIP), which 
programs regional transportation funding in the near term. 

See Attachment VI for more information about SCAG’s Alternative Dispute Resolution Systems. 
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For the RTP, SCAG implements a comprehensive Public 
Participation and Outreach Program throughout its six-county region. The 
program is conducted by a combination of SCAG staff, consultants, and 
subregions, and involves the participation of SCAG elected officials 
whenever possible. This approach is intended to provide the public with 
numerous opportunities to reach decision makers with their concerns 
about the transportation planning process. 

I. Purpose 

The purpose of the Outreach Program is to: 

Obtain public input into the ongoing development of the RTP. 

Communicate the scope of the RTP to the region for adoption 
by the SCAG Regional Council. 

Maximize innovative and conventional communication strategies 
to provide the most effective Outreach Program possible. 

Obtain significant subregional participation (14 subregions) and 
communication at the local level. 

Provide ongoing communication between the public and local 
elected officials. 

Ensure participation by minority and low-income communities. 

These steps assure that all members of the public, including 
low-income and’ minority communities, have the opportunity to 
participate meaningfully in the regional transportation planning 
process. This outcome complies with DOT and FHWA regulations 
implementing Title VI of the Civil Rights Act. 

2. Communication Stages 

In order to ensure meaningful public input, including from 
low-income and minority communities, stages of communication 
are implemented as follows: 

Early Input - This is public comment provided to SCAG prior to 
development and issue of the Draft RTP. 

0 Draft RTP Comments - This is public comment provided to 
SCAG based on the Draft RTP document. During this period, 
the public has an opportunity to question, comment and state 
positions on the transportation policy direction proposed in the 
Draft RTP. 

Program Environmental Impact Report (PEIR) Comment Period 
- The public comment period on the RTP PEIR is another 
opportunity for the public to officially record its position on the 
RTP. These public comments would center upon the 

#37823 v2 - SCAG EJ Procedure v.2 Page 8 



anticipated impacts and associated mitigation measures 
proposed for the RTP. 

3. Communities 

SCAG’s outreach program is focused upon communities 
throughout the SCAG region. The specific audiences include the 
following: 

Subregions - SCAG is comprised of 14 subregions, which 
reflect the entire SCAG region. Each subregion is offered a 
separate outreach contract to support the RTP communications 
efforts. The SCAG communications consultant works with each 
participating SCAG subregion to coordinate individual RTP 
workshops, community dialogues, newsletters, and other local 
communication methods. 

0 Elected officials - SCAG and its subregions are comprised of 
local elected officials dedicated to regional governance. These 
elected officials represent another audience to whom the RTP 
Outreach Program is directed. 

0 Traditionally underrepresented groups and low-income 
populations - An effort is made to reach community groups and 
leaders that traditionally have not been involved with the SCAG 
transportation planning process. This audience is contacted 
through the SCAG communications consultant team as well as 
through subregional contacts. 

Native American tribes - A special effort is made to reach the 
Native American tribes located throughout the SCAG region. 
Again, through local communications consultants, these 
contacts are made and coordinated through the local 
subregional organizations. 

4. Outreach Materials 

In order to support the RTP Outreach Program, a set of 
outreach materials is developed. These materials are used to 
provide the public with appropriate levels of information (ranging 
from general to very specific) on the RTP. Outreach materials may 
include: 

0 Workshop Agenda 

0 Community Dialogue Agenda 

0 General Power Point Presentation 

0 Technical Power Point Presentation 

0 Task Force Fact Sheets 
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Community Survey 

0 Public Comment Form 

In addition to the aforementioned materials, the 
communications consultant also draws upon existing 
documentation prepared by SCAG staff (newsletters, video and 
other publications) as source material for the public. 

All outreach material is also translated into Spanish and 
other languages as needed by a community area. All outreach 
material is appropriately tailored to match local community needs in 
terms of content and language. 

5. Outreach Activities 

A set of outreach activities is conducted in order to involve 
the public in SCAG’s RTP planning process. These include: 

Community Database - This reflects the “universe” of individual 
contacts identified for invitation into the RTP planning process. 
The community database (or mailing list) is developed through 
each local subregion in order to adequately reflect the needs 
and interests of each subregion. In addition, the SCAG 
communications consultant supplements these lists with its own 
set of community contacts and a comprehensive search of local 
community organizations and associations (community CD 
directory). 

0 RTP Workshops - The RTP Workshops are a traditional method 
for public involvement; however, each workshop is planned in 
association with a local organization and coordinated through 
the subregion. This ensures that local participation is 
accomplished and can focus upon specific transportation 
issues, which are of concern to the local group. Workshops are 
repeated throughout all subregions and follow-up workshops 
can be held with groups that want to stay involved throughout 
the planning cycle. 

0 RTP Community Dialogues - More informal community 
dialogues are held with groups that have not traditionally been 
involved with SCAG or the RTP planning process. These 
dialogues are frequently scheduled for evening hours to allow 
attendance by those who work during the day. For these 
audiences, which typically include minority groups and low- 
income populations, a “tutorial” is offered on SCAG and the 
RTP. Generally speaking, it is necessary to explain SCAG as 
the regional planning organization and its function. The RTP is 
then further explained as the planning document for regional 
transportation. As the subject of transportation (mass transit, 
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6. 

public highways, local roads, etc.) evolves with each group, 
specific needs and issues are identified and recorded as input 
into the RTP planning process. 

Media Interviews - Local public affairs shows offer another 
outlet for local communication, particularly with non-English 
speaking audiences. Local elected officials are asked to serve 
as the regional spokespersons, as appropriate, for these 
programs, emphasizing the importance of regional planning and 
the need for local input. 

Electronic Town Halls - An innovative method of public 
outreach is the “electronic” town hall, which utilizes local 
videoconferencing centers. These community meetings have 
the advantage of involving local leaders and community 
members from diverse geographic locations at the same time to 
promote dialogue and comment on common topics. For the 
RTP Outreach Program, two to three electronic town halls are 
planned. 

RTP Online - Finally, another innovative method of public 
outreach is “RTP Online.” This system utilizes the internet to 
share public information as well as to coordinate internal 
schedules and documents. First, all public information, surveys 
and RTP documentation are made available to the public online 
through the SCAG website. The website is promoted 
throughout the entire Outreach Program both orally and in 
writing. Second, a secure project website is utilized for the 
SCAG team and its subregions to communicate and coordinate 
on the RTP Outreach Program. Prior to any information going 
to the public, the internal team discusses, reviews, approves 
and/or prepares all material and calendars for public 
dissemination. 

Documentation 
Following each contact with the public, every comment and 

concern is recorded in writing regardless of source. Each comment 
is logged, categorized and submitted to SCAG planning staff for 
review and consideration. Depending upon the nature and subject 
of the comment, it is directed to the appropriate SCAG planning 
staff. All public comments are responded to at the earliest possible 
time, or referred to the appropriate individual or agency for 
handling. The status of each comment is monitored and 
documented on an ongoing basis. 
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B. Equity Analysis 

As described in the first section of this plan, the equity analysis has 
two major components: one focusing on the distribution of environmental 
impacts, and one involving a calculation of net benefits, including 
accessibility and mobility. The environmental impacts identified in the first 
process are monetized, to the extent possible, for inclusion in the net 
benefit analysis. This section describes how each of these analyses is 
carried out. 

Inequities identified by means of these analyses are addressed if 
and when they are found. However, federal guidance documents do not 
provide unambiguous criteria for determining when a distribution of costs 
or benefits is inequitable. The only guideline is that a disproportionate 
effect occurs when a higher percentage of people experience it than are 
present in the region (or other geographic comparison area) as a whole. 
Further complicating this process for SCAG is the fact that regional 
demographics are moving to a situation in which “minorities,” as defined 
by guidance, are in a numerical majority. And of course, it is difficult to 
fully quantify costs and benefits, often more so where benefits are 
concerned. 

SCAG continues to develop responses to these issues. Our basic 
approach is to continue to devise ways to estimate the distribution of 
environmental impacts and net benefits across income and ethnic groups. 
The estimated distributions are evaluated against the appropriate social 
goal - an equal share for all groups, when appropriate, or a more 
beneficial outcome for lower-income groups where redistribution is 
desired. 

1. Environmental, Health & Safety Equity 

This phase of the analysis attempts to identify environmental 
impacts of the Regional Transportation Plan that have the potential to 
affect different ethnic or income groups differently. The areas addressed 
by SCAG’s program include noise, traffic congestion, air quality, and 
safety (specifically traffic safety). The following sections describe the 
methodology used to address each of these impact areas, beginning with 
the collection of demographic data. 

a) Demographics 

An environmental justice analysis must begin with demographic 
information: specifically, information on whether minority and low-income 
groups are present in the area affected by an agency plan. SCAG bases 
its analyses on the latest census data for ethnic groups and household 
income in the SCAG region, by census tract and by transportation analysis 
zone (TAZ). The agency’s Forecasting section provides forecasts of 
ethnicity and income data by census tract and TAZ for analyses of future 
impacts, as needed. 
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(I) Ethnicity 

In its 1997 Order on environmental justice, the U.S. DOT defined 

“Minority means a person who is: 

”minority” as follows: 

(1) Black (a person having origins in any of the black racial groups 
of Africa); 
(2) Hispanic (a person of Mexican, Puerto Rican, Cuban, Central 
or South American, or other Spanish culture or origin, regardless 
of race); 
(3) Asian American (a person having origins in any of the original 
peoples of the Far East, Southeast Asia, the Indian subcontinent, 
or the Pacific Islands); or 

(4) American Indian and Alaskan Native (a person having origins 
in any of the original people of North America and who maintains 
cultural identification through tribal affiliation or community 
recognition). 

Ethnicity data includes all groups currently recognized by the 
Census Bureau, with an additional calculation of the percentage of total 
minority (i.e., non-white) residents in each census tract. The White House 
Council on Environmental Quality (CEQ) provides the following additional 
guidance: 

“Minority population should be identified where either: (a) the 
minority population of the affected area exceeds 50 percent or (b) 
the minority population percentage of the affected area is 
meaningfully greater than the minority population percentage in the 
general population or other appropriate unit of geographic 
analysis.” 

In the SCAG region, census tracts exceeding 50% non-white 
population are considered “minority populations” under this definition. As 
demographics change over time, it may be desirable to revisit this 
definition, particularly in the SCAG region where minorities are a sizable 
proportion of the population. For example, SCAG staff have projected 
future demographics by starting with 1990 Census data, then 
incorporating trends seen in more recent state-level demographic data. 
As of 2000, these projections place the 2020 non-white population at 69% 
of the total, a situation in which the 50% criterion may not be the most 
appropriate. To allow all types of comparisons, SCAG analyses identify 
impacts on both white and non-white persons, including a breakdown by 
the specific ethnic groups identified in the guidance. 
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(2) Income 

According to the 1997 U.S. DOT Order on environmental justice, 

“Low-income means a person whose median household income is 
at or below the Department of Health and Human Services Poverty 
G u id e I i n es . ” 
To meet these federal guidelines, the income data assembled 

includes median household income and the breakdown of household 
counts by income ranges ($0-4,999, $5,000-9,999, etc.). To identify “low- 
income’’ populations as defined above, SCAG uses the Department of 
Health & Human Services poverty guidelines as posted on their website 
(see http://aspe. h hs. g ov/poverty/fig u res-fed-reg . htm). The poverty level 
applicable to the SCAG region is chosen on the basis of regional average 
household size for the census year. For example, for a regional mean of 
2.98 persons - rounded to 3 - per household, the threshold would consist 
of the sum of the value for the first person plus two additional people. The 
household counts in each income range are then used to determine the 
number and percentage of households in each census tract below the 
poverty level. 

In addition to complying with federal guidance, SCAG also 
conducts income equity analyses based on five income quintiles. A 
quintile, by definition, is a category into which 20 percent of the ranked 
population falls. For each new analysis, SCAG defines regional income 
quintiles based on the most recent census data on household income. 
Once the income quintiles are established, the incidence of benefits and 
costs can be estimated and compared across these income categories. In 
addition, the demographics of any area smaller than the region can be 
analyzed in terms of the percentage of its population in each of the income 
quintiles. 

b) Noise 

SCAG evaluates the projected impacts of noise resulting from each 
Regional Transportation Plan on minority and low-income populations in 
the region. This is done using the best available regional data on noise 
impacts from airports, roadways, and rail lines, generally based on 
modeling. For example, aviation noise is estimated using the Integrated 
Noise Model or INM. 

The Federal Aviation Administration considers noise impacts over 
65 dB to be significant. For aviation, the Community Noise Equivalent 
Level (CNEL) is an aggregate noise level that reflects the mix of aircraft 
and the frequency and timing of operations at airports. The Federal 
Highway Administration expresses noise criteria using a statistic called 
Le,, which represents the aggregate hourly noise level. Outdoor highway 
noise criteria range from 57 dB to 72 dB, depending on the property’s use, 
with an Le, of 67dB for residential areas. 
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For each noise source for which noise data is available, the 65 dB 
noise contour - the lower of the two federal residential criteria - is plotted 
on a map that also shows the percentage of non-white residents by 
census tract. A separate map shows the same noise contours with the 
percentage of low-income households in each census tract. 

Census tracts within the 65 dB noise level are identified. The 
ethnicity and income levels in those census tracts are summarized and 
compared with regional percentages to identify disproportionate noise 
impacts. If the percentage of non-white or low-income persons exposed 
to annoying or significant noise levels in a given RTP scenario appreciably 
exceeds the percentage in the region, the impact is considered to be 
disproportionate. 

c) Traffic Congestion Impacts 

Improvements in traffic congestion - in the form of time savings, for 
example - resulting from various plan scenarios (compared to the 
baseline) are computed for each TAZ, both overall and by mode of 
transportation. These results can be disaggregated by ethnicity and by 
income, based on Public Use Microdata Samples of U.S. Census data that 
show travel mode choice and on Bureau of Labor Statistics data that show 
expenditures on transportation by income quintile. The results for various 
income and ethnic groups can then be aggregated to any geographic level 
- for example, Regional Statistical Areas (RSAs) - to show the overall 
effects of the plan. 

d) Air Quality 

SCAG's methodology for analyzing the distribution of air quality 
impacts is similar to that used in the South Coast Air Quality Management 
District's socioeconomic impact analysis for the 1997 Air Quality 
Management Plan (AQMP). Ideally, the methodology should consider 
exposure to both criteria pollutants and toxic air pollutants, but there is 
limited data on emissions of toxics, even from potentially major sources 
like  airport^.^ 

SCAG's regional transportation model produces transportation link 
data as an input to an emission model which estimates emissions of 
pollutants such as particulate matter (PM), nitrogen oxides (NOx), reactive 

In its 1999-2000 MATES II project, the South Coast Air Quality Management District measured 
and modeled air toxics concentrations arising from all emitting sources in the South Coast Air 
Basin, which is a sizable portion of the SCAG region. However, the concentration estimates are 
subject to considerable uncertainty: notably, in the magnitude of cancer risk from diesel 
particulates, which represents the majority of risk in the District's study. The estimates are of 
current pollutant levels, not those in 2025 that would be needed for SCAG's analysis. The single 
study is not a sufficient foundation for deriving an empirical relationship between traffic patterns 
and air toxics concentrations that could be used to develop reliable forecasts. Through its work to 
assure conformity of regional transportation plans with State Implementation Plans for air quality, 
SCAG supports the conversion of bus fleets, which serve largely minority and low-income 
populations, to clean fuels. 

5 
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organic gases (ROG), and carbon monoxide (CO). Since emissions 
disperse and travel through the region after they are released, ambient 
pollutant concentrations would be the best indicator of human exposure. 
However, to model this dispersion is beyond the capability of the agency, 
and analyses of air quality impacts are therefore based only on the 
emission quantities predicted by SCAG’s modeling. 

For the air quality environmental justice analysis, the resulting 
emissions estimates are aggregated to a geographic level of interest to 
decision makers: for example, RSAs. For each RSA, the changes in 
emissions resulting from the baseline and plan scenarios are distributed 
among ethnic and income groups, according to projected demographics 
for the plan year. The changes can also be summed to show the oyerall 
effects of the plan for the region. 

e) Public Safety 

Due to the limited availability of data on public safety, SCAG 
analyses in this arena focus only on vehicle traffic safety: specifically, 
injury and accident rates. 

In SCAG analyses, this subject is treated on a regional basis, and 
is similar to the methodology used to analyze the distribution of 
improvements in traffic congestion. Accident rates per vehicle mile 
traveled (VMT) are multiplied by TAZ-level model estimates of VMT, and 
disaggregated according to ethnicity and income in the same way as the 
congestion data. The results are then aggregated to a regional level. 

2. Socioeconomic Equity 

Socioeconomic equity can be assessed in a variety of ways. SCAG 

0 Mobility refers to the ease with which individuals can move 
about. In SCAG analyses, the mobility performance indicator is 
defined as total person hours of travel on highways (on a per 
person trip basis). 

0 Accessibility generally pertains to land uses. It is defined as the 
ease with which desired activities - e.g., employment or 
essential services - can be reached from any location. An 
accessibility performance measure used in SCAG’s planning 
process is the percentage of work trips within a certain average 
travel time, say 30 minutes by car or transit. 

Mobility is more readily analyzed, but accessibility may be a more 
valuable measure in that it allows evaluation of an entire system of 
transportation and land use, instead of focusing only on the transportation 
system. Also, accessibility is a better policy tool because more 
accessibility is inherently good, while more mobility is not necessarily so. 

uses two indicators: mobility and accessibility, defined below. 
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SCAG analyzes mobility by examining the following benefits and 
costs over the planning period of the current Regional Transportation 
Improvement Program (RTIP), since (unlike the RTP) its programs are 
known with certainty: 

Benefits: 

Auto hours saved (a direct measure of mobility, valued in 
relation to wage rate) 

Truck hours saved 

Vehicle miles of travel (VMT) saved (auto and truck) 

Emission reductions from VMT saved 

Fatal accidents avoided 

Injury accidents avoided 

costs: 

Capital costs 

Operating and maintenance costs 

Monetization of environmental impacts (e.g., property value loss 
due to noise, health care costs due to air pollution) 

These values are quantified based on modeling and the best 
current project cost estimates, and summed in a net present value 
calculation over the planning period. SCAG staff determines how the 
(positive) net present value of the plan is distributed across various ethnic 
groups and the income quintiles previously described.. 

SCAG also analyzes accessibility, defined as the percentage of all 
workers whose work commute is 25 minutes or less. A second aspect of 
the accessibility analysis evaluates opportunities (specifically, jobs, 
essential services, and shopping) available within reasonable travel time, 
distance, and cost. Households without cars generate far fewer trips than 
those with cars, indicating that accessibility (to any kind of opportunity) is 
very low for people in the SCAG region without cars. This analysis 
measures how the plan will improve the situation of specific 
socioeconomic groups - for instance, low-income African-Americans - in 
comparison to their representation in the region’s population. The 
analysis also considers the incidence of taxation, a key source of revenue 
used to fund transportation projects, across income groups in the region. 

3. Response to Analysis and Mitigation 

If a SCAG equity analysis shows an inequitable distribution of 
benefits and costs or of environmental impacts, these results are 
presented to decision makers via the appropriate SCAG policy 
committees. If mitigation is needed, SCAG staff will recommend 
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measures for decision makers’ consideration, after seeking public input 
appropriate to the nature of the mitigation. The details of mitigation 
measures, of course, will depend on the nature of the inequities found. 
Staff will analyze the potential costs of mitigation and include them in 
presentations to decision makers, as well as in overall cost analyses. 

111. SCAG’s Self-Evaluation Procedure 

A. Frequency 

At least once every three years, SCAG staff will conduct a self- 
evaluation of the organization’s compliance with Title VI and associated 
regulations, federal environmental justice orders, and this procedure and 
policy. 

B. Scope 

I. Analysis 
SCAG will obtain the services of an outside consultant with 

expertise in transportation planning to review the analytical methods used 
by SCAG staff. In addition, the consultant will review the documentation 
kept by staff for environmental justice analyses. The consultant will 
evaluate SCAG’s compliance using checklists based on the regulations, 
orders, and this policy, and will conduct the review through a combination 
of staff interviews and document reviews. The consultant will provide a 
written report of findings so that SCAG can modify its analytical 
approaches as needed to assure compliance. 

2. Outreach 

This analysis will be conducted via a customer survey of groups 
that participated in the public outreach process. The survey will be 
designed to elicit feedback about whether these groups felt they received 
adequate notice of SCAG’s plans and sufficient opportunity to comment 
on them. This feedback will help SCAG staff to modify the public outreach 
program as needed to assure that compliance is achieved with the goals 
of the Title VI regulations and federal orders. 
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Figure I. SCAG’s Environmental Justice Program 
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Figure 2. SCAG’s Environmental Justice Program 
in Context of Agency Activities 
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LIST OF ACRONYMS 

ADR - Alternative Dispute Resolution 
AQMP -Air Quality Management Plan 
CEQ - (White House) Council on Environmental Quality 
CEQA - California Environmental Quality Act 
CFR - Code of Federal Regulations 
CNEL - Community Noise Equivalent Level 
CO - Carbon monoxide 
COG - Council of Governments 
dB - Decibel, a unit of noise measurement 
DOT - (United States) Department of Transportation 
EDF - Environmental Defense Fund 
EIR - Environmental Impact Report 
EJ - Environmental Justice 
FHWA - (United States) Federal Highway Administration 
FR - Federal Register 
FTA - (United States) Federal Transit Administration 
INM - Integrated Noise Model 
Le, - Hourly equivalent noise level (defined for highway noise) 
MATES - Multiple Air Toxics Exposure Study 
MPO - Metropolitan Planning Organization 
NEPA - National Environmental Policy Act 
NOx - Oxides of nitrogen 
PElR - Program Environmental Impact Report 
ROG - Reactive organic gases 
RSA - Regional Statistical Area 
RTP - Regional Transportation Plan 
RTIP - Regional Transportation Improvement Program 
SCAG - Southern California Association of Governments 
SOX - Oxides of sulfur 
TAZ - Transportation Analysis Zone 
TIP -Transportation Improvement Program 
U.S.C. - United States Code 
VMT - Vehicle Miles Traveled 
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LIST OF ATTACHMENTS 

I. Executive Order 12898 
II. DOT EJ Order 
Ill. FHWA EJ Order 
IV. 

V. 

VI. 

FTNFHWA Memorandum, “Implementing Title VI Requirements in 
Metropolitan and Statewide Planning,” October 7, 1999. 
Environmental Defense Fund News Release, “SCAG Plan to Improve 
Transit Service for Low Income People of Color,” April 17, 1998. 
“Alternative Dispute Resolution Systems,” Submitted by the Western 
Justice Center to the Southern California Association of Governments, 
July 1995. 
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Environmental Guidebook TAB 4 

THE WHITE HOUSE 

WASHINGTON 

February 11,1994 

MEMORANDUM FOR THE HEADS OF ALL DEPARTMENTS AND AGENCIES 

SUBJECT: Executive Order on Federal Actions to Address Environmental Justice in Minority Populations and 
Low-Income Populations. 

Today I have issued an Executives on Federal Actions to Address Environmental Justice in Minority Populations 
and Low-Income Populations. That order is designed to focus Federal attention on the environmental and human health 
conditions in minority communities and low-income communities with the goal of achieving environmental justice. That 
order is also intended to promote nondiscrimination in Federal programs substantially affecting human health and the 
environment, and to provide minority communities and low-income communities access to public information on, and an 
opportunity for public participation in. matters relating to human health or the environment. 

The purpose of this separate memorandum is to underscore certain provision of existing law that can help ensure that all 
communities and persons across this Nation live in a safe and healthful environment. Environmental and civil rights 
statutes provide many opportunities to address environmental hazards in minority communities and-low-income 
communities. Application of these existing statutory provisions is an important part of this Administration's efforts to 
prevent those minority communities and low-income communities from being subject to disproportionately high and 
adverse environmental effects. 

I am therefore today directing that all department and agency heads take appropriate and necessary steps to ensure that 
the following specific directives are implemented immediately: In accordance with Title VI of the Civil Rights Act of 
1964, each Federal agency shall ensure that all programs or activities receiving Federal financial assistance that affect 
human health or the environment do not directly, or through contractual or other arrangements, use criteria, methods, or 
practices that discriminate on the basis of race, color, or national origin. 

Each Federal agency shall analyze the environmental effects, including human health, economic and social effects, of 
Federal actions, including effects on minority communities and low-income communities, when such analysis is required 
by the National Environmental Policy Act of 1969 (NEPA), 42 U.S.C. section 4321 et esq. Mitigation measures outlined 
or analyzed in an environmental assessment, environmental impact statement, or record of decision, whenever feasible, 
should address significant and adverse environmental effects of proposed Federal actions on minority communities and 
low-income communities. 

Each Federal agency shall provide opportunities for community input in the NEPA process, including identifying 
potential effects and mitigation measures in consultation with affected communities and improving the accessibility of 
meetings, crucial documents, and notices. 

The Environmental Protection Agency, when reviewing environmental effects of proposed action of other Federal 
agencies under section 309 of the Clean Air Act, 42 U.S.C. section 7609, shall ensure that the involved agency has fully 
analyzed environmental effects on minority communities and low-income communities, including human health, social, 
and economic effects. 

Each Federal agency shall ensure that the public, including minority communities and low-income communities, has 
adequate access to public information relating to human health or environmental planning, regulations, and enforcement 
when required under the Freedom of Information Act, 5 U.S.C. section 552, the Sunshine Act, 5 U.S.C. section 552b, and 
the Emergency Planning and Community Right-to-Know Act, 42 U.S.C. section 11044. 

This memorandum is intended only to improve the internal management of the Executive Branch and is not intended to, 
nor does it create, any right, benefit, or trust responsibility, substantive or procedural, enforceable at law or equity by a 
party against the United States, its agencies. its officers, or any person. 
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Executive Order 12898 - Environmental Justice 

WILLIAM J. CLINTON 

Page 2 of 5 

~ - -.- _. _ _  - 
EXECUTIVE ORDER 12898 of Feb. 11,1994 (59 F.R. 7629, Feb. 16,1994) 

FEDERAL ACTIONS TO ADDRESS ENVIRONMENTAL JUSTICE IN MINORITY POPULATIONS AND 
LOW-INCOME POPULATIONS 

By the authority vested in me as President by the Constitution and the laws of the United States of America, it is hereby 
ordered as follows: 

Section 1-1. Implementation. 

1-101. Agency Responsibilities. To the greatest extent practicable and permitted by law, and consistent with the principles 
set forth in the report on the National Performance Review, each Federal agency shall make achieving environmental 
justice part of its mission by identifying and addressing, as appropriate, disproportionately high and adverse human health 
or environmental effects of its programs, policies, and activities on minority populations and low-income populations in 
the United States and its territories and possessions, the District of Columbia, the Commonwealth of Puerto Rico, and the 
Commonwealth of the Mariana Islands. 

1-102. Creation of an Interagency Working Group on Environmental Justice. 
(a) Within 3 months of the date of this order, the Administrator of the Environmental Protection Agency 
("Administrator") or the Administrator's designee shall convene an interagency Federal Working Group on 
Environmental Justice (" Workmg Group"). The Working Group shall comprise the heads of the following executive 
agencies and offices, or their designees: (a) Department of Defense; (b) Department of Health and Human Services, (c) 
Department of Housing and Urban Development; (d) Department of Labor; (e) Department of Agriculture: (f) 
Department of Transportation; (g) Department of Justice; (h) Department of the Interior; (i) Department of Commerce; (i) 
Department of Energy; (k) Environmental Protection Agency; (1) Office of Management and Budget; (m) Office of 
Science and Technology Policy; (n) Office of the Deputy Assistant to the President for Environmental Policy; (0) Office 
of the Assistant to the President for Domestic Policy; (p) National Economic Council; (4) Council of Economic Advisers; 
and such other Government officials as the President may designate. The Working Group shall report to the President 
through the Deputy Assistant to the President for Environmental Policy and the Assistant to the President for Domestic 
Policy. 

(b) The Working Group shall: (1) provide guidance to Federal agencies on criteria for identifying disproportionately high 
and adverse human health or environmental effects on minority populations and low-income populations; 

(2) coordinate with, provide guidance to, and serve as a clearinghouse for, each Federal agency as i t  develops an 
environmental justice strategy as required by section 1 103 of this order, in order to ensure that the administration, 
interpretation and enforcement of programs, activities and policies are undertaken in a consistent manner; 

(3) assist in coordinating research by, and stimulating cooperation among, the Environmental Protection Agency, the 
Department of Health and Human Services, the Department of Housing and Urban Development, and other agencies 
conducting research or other activities in accordance with section 33 of this order; 

(4) assist in coordinating data collection, required by this order; 

( 5 )  examine existing data and studies on environmental justice; 

(6) hold public meetings as required in section 5502(d) of this order; and 

(7) develop interagency model projects on environmental justice that evidence cooperation among Federal agencies. 

1-103. Development of Agency Strategies. (a) Except as provided in section 6-605 of this order, each Federal agency 
shall develop an agency wide environmental justice strategy, as set forth in subsections (b)-(e) of this section that 
identifies and addresses disproportionately high and adverse human health or environmental effects of its programs, 
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policies, and activities on minority populations and low-income populations.The environmental justice strategy shall list 
programs, policies, planning and public participation processes, enforcement, andor rulemakings related to human health 
or the environment that should be revised to, at a minimum: (1) promote enforcement of all health and environmental 
statutes in areas with minority populations and low-income populations; ensure greater public participation; (3) improve 
research and data collection relating to the health of and environment of minority populations and low-income 
populations; and (4) identify differential patterns of consumption of natural resources among minority populations and 
low-income populations. In addition. the environmental justice strategy shall include, where appropriate, a timetable for 
undertaking identified revisions and consideration of economic and social implications of the revisions. 

(b) Within 4 months of the date of this order, each Federal agency shall identify an internal administrative process for 
developing its environmental justice strategy, and shall inform the Working Group of the process. 

(c) Within 6 months of the date of this order, each Federal agency shall provide the Working Group with an outline of its 
proposed environmental justice strategy. 

(d) Within 10 months of the date of this order, each Federal agency shall provide the Working Group with its proposed 
environmental justice strategy. 

(e) Within 12 months of the date of this order, each Federal agency shall finalize its environmental justice strategy and 
provide a copy and written description of its strategy to the Working Group. During the 12 month period from the date of 
this order, each Federal agency, as part of its environmental justice strategy, shall identify several specific projects that 
can be promptly undertaken to address particular concerns identified during the development of the proposed 
environmental justice strategy, and a schedule for implementing those projects. 

( f )  Within 24 months of the date of this order, each Federal agency shall report to the Working Group on its progress in 
implementing its agency wide environmental justice strategy. 

(g) Federal agencies shall provide additional periodic reports to the Working Group as requested by the Working Group. 

1-104. Reports to the President. Within 14 months of the date of this order, the Working Group shall submit to the 
President, through the Office of the Deputy Assistant to the President for Environmental Policy and the Office of the 
Assistant to the President for Domestic Policy, a report that describes the implementation of this order, and includes the 
final environmental justice strategies described in section 1 103(e) of this order. 

Sec. 2-2. Federal Agency Responsibilities for Federal Programs. Each Federal agency shall conduct its programs, 
policies, and activities that substantially affect human health or the environment, in a manner that ensures that such 
programs, policies, and activities do not have the effect of excluding persons (including populations) from participation 
in, denying persons (including populations) the benefits of, or subjecting persons (including populations) to 
discrimination under, such programs, policies, and activities, because of their race, color, or national origin. 

Sec.  3-3. Research, Data Collection, and Analysis. 

3-301. Human Health and Environmental Research and Analysis. (a) Environmental human health research, whenever 
practicable and appropriate, shall include diverse segments of the population in epidemiological and clinical studies, 
including segments at high risk from environmental hazards, such as minority populations, low-income populations and 
workers who may be exposed to substantial environmental hazards. 

(b) Environmental human health analyses, whenever practicable and appropriate, shall identify multiple and cumulative 
exposures. 

(c) Federal agencies shall provide minority populations and low-income populations the opportunity to comment on the 
development and design of research strategies undertaken pursuant to this order. 

3-302. Human Health and Environmental Data Collection and Analysis. To the extent permitted by existing law, 
including the Privacy Act, as amended (5 U.S.C. section 552a): (a) each Federal agency, whenever practicable and 
appropriate, shall collect, maintain, and analyze information assessing and comparing environmental and human health 
risks borne by populations identified by race, national origin, or income. To the extent practical and appropriate, Federal 
agencies shall use this information to determine whether their programs, policies, and activities have disproportionately 
high and adverse human health or environmental effects on minority populations and low-income populations; 

. I  
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(b) In connection with the development and implementation of agency strategies in section 1 103 of this order, each 
Federal agency, whenever practicable and appropriate, shall collect, maintain and analyze information on the race, 
national origin, income level, and other readily accessible and appropriate information for areas surrounding facilities or 
sites expected to have a substantial environmental. human health, or economic effect on the surrounding populations, 
when such facilities or sites become the subject of a substantial Federal environmental administrative or judicial action. 
Such information shall be made available to the public. unless prohibited by law; and 

(c) Each Federal agency, whenever practicable and appropriate. shall collect. maintain, and analyze information on the 
race, national origin, income level. and other readily accessible and appropriate information for areas surrounding Federal 
facilities that are: ( I )  subject to the reporting requirements under the Emergency Planning and Community Right to Know 
Act, 42 U.S.C. section 11001-1 1050 as mandated in Executive Order No. 12856; and (2) expected to have a substantial 
environmental, human health, or economic effect on surrounding populations. Such information shall be made available 
to the public, unless prohibited by law. 

(d) In canying out the responsibilities i n  this section, each Federal agency, whenever practicable and appropriate, shall 
share information and eliminate unnecessary duplication of efforts through the use of existing data systems and 
cooperative agreements among Federal agencies and with State, local, and tribal governments. 

Sec.  4-4. Subsistence Consumption of Fish and Wildlife. 

4-401. Consumption Patterns. In order to assist in identifying the need for ensuring protection of populations with 
differential patterns of subsistence consumption of fish and wildlife, Federal agencies, whenever practicable and 
appropriate, shall collect. maintain, and analyze information on the consumption patterns of populations who principally 
rely on fish andor wildlife for subsistence. Federal agencies shall communicate to the public the risks of those 
consumption patterns. 

4-402. Guidance. Federal agencies, whenever practicable and appropriate, shall work in a coordinated manner to publish 
guidance reflecting the latest scientific information available concerning methods for evaluating the human health risks 
associated with the consumption of pollutant bearing fish or wildlife. Agencies shall consider such guidance in 
developing their policies and rules. 

Sec. 5-5. Public Participation and Access to Information. (a) The public may submit recommendations to Federal 
agencies relating to the incorporation of environmental justice principles into Federal agency programs or policies. Each 
Federal agency shall convey such recommendations to the Working Group. 

(b) Each Federal agency may, whenever practicable and appropriate, translate crucial public documents, notices, and 
hearings relating to human health or the environment for limited English speaking populations. 

(c) Each Federal agency shall work to ensure that public documents, notices, and hearings relating to human health or the 
environment are concise, understandable, and readily accessible to the public. 

(d) The Working Group shall hold public meetings, as appropriate, for the purpose of fact finding, receiving public 
comments, and conducting inquiries concerning environmental justice. The Working Group shall prepare for public 
review a summary of the comments and recommendations discussed at the public meetings. 

Section 6-6. General Provisions. 

6-601. Responsibility for Agency Implementation. The head of each Federal agency shall be responsible for ensuring 
compliance with this order. Each Federal agency shall conduct internal reviews and take such other steps as may be 
necessary to monitor compliance with this order. 

6-602. Executive Order NO. 12250. This Executive order is intended to supplement but not supersede Executive Order 
No. 12250, which requires consistent and effective implementation of various laws prohibiting discriminatory practices in 
programs receiving Federal financial assistance. Nothing herein shall limit the effect or mandate of Executive Order NO. 
12250. 

6-603. Executive Order No. 12875. This Executive order is not intended to limit the effect or mandate of Executive Order 
No. 12875. 
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6-604. Scope. For purposes of this order, Federal agency means any agency on the Working Group, and such other 
agencies as may be designated by the President, that conducts any Federal program or activity that substantially affects 
human health or the environment. Independent agencies are requested to comply with the provisions of this order. 

6-605. Petitions for Exemptions. The head of a Federal agency may petition the President for an exemption from the 
requirements of this order on the grounds that all or some of the petitioning agency's programs or activities should not be 
subject to the requirements of this order. 

6-606JVative American Programs. Each Federal agency responsibility set forth under this order shall apply equally to 
Native American programs. In addition, the Department of the Interior, in coordination with the Working Group, and, 
after consultation with tribal leaders, shall coordinate steps to be taken pursuant to this order that address Federally 
recognized Indian Tribes. 

6-607. Costs. Unless otherwise provided by law, Federal agencies shall assume the financial costs of complying with this 
order. 

6-608. General. Federal agencies shall implement this order consistent with, and to the extent permitted by, existing law. 

6-609. Judicial Review. This order is intended only to improve the internal management of the executive branch and is 
not intended to, nor does it create any right, benefit, or trust responsibility, substantive or procedural, enforceable at law 
or equity by a party against the United States, its agencies, its officers, or any person. This order shall not be construed to 
create any right to judicial review involving the compliance or noncompliance of the United States, its agencies, i ts  
officers, or any other person with this order. 

/ S I  William J. Clinton 
THE WHITE HOUSE 
February 11, 1994. 
... .- .. ...... . . . ... . ... ,. . .. . . ... ~ . . . . . . . .. - .- -. . ..... . __ . . .. . . . . . . . . . . . . . . 

TEBA 
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DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 
[OST Docket No. OST-95-141 (50125)l 

Department of Transportation Order to Address Environmental Justice in Minority Populations and 
Low-Income Populations 

AGENCY: Office of the Secretary: Departmental Office of Civil Rights and Office of the Assistant 
Secretary for Transportation Policy; Department of Transportation (DOT). 
ACTION: Notice of final DOT Order on environmental justice. 
SUMMARY: The Department of Transportation is issuing its final DOT Order, which will be used 
by DOT to comply with Executive Order 12898, Federal Actions to Address Environmental Justice 
in Minoritv PoDulations and Low-lncome PoDulations. The Order generally describes the process 
that the Office of the Secretary and each Operating Administration will use to incorporate 
environmental justice principles (as embodied in the Executive Order) into existing programs, 
policies, and activities. The Order provides that the Office of the Secretary and each Operating 
Administration within DOT wiil develop specific procedures to incorporate the goals of the DOT 
Order and the Executive Order with the programs, policies and activities which they administer or 
implement. 

FOR FURTHER INFORMATION CONTACT: Ira Laster Jr., Office of Environment, Energy, 
and Safety, Office of the Assistant Secretary for Transportation Policy, (202) 366-4859, or Marc 
Brenman, Departmental Office of Civil Rights, (202) 366-1 1 19, US. Department of Transportation, 
400 7th Street, S.W., Washington, D.C. 20590. 

SUPPLEMENTARY INFORMATION: Executive Order 12898, as well as the President's 
February 1 1,1994 Memorandum on Environmental Justice (sent to the heads of all departments and 
agencies), are intended to ensure that Federal departments and agencies identifl and address 
disproportionately high and adverse human health or environmental effects of their policies, 
p r o m s  and activities on minority populations and low-income populations. 

The DOT Environmental Justice Order is a key component of DOTS June 21,1995 
Environmental Justice Strategy (60 F.R 33896). The Order sets forth a process by which DOT and 
its Operating Administrations will integrate the goals of the Executive Order into their operations. 
This is to be done through a process developed within the fiamework of existing requirements, 
primarily the National Environmental Policy Act (NEPA), Title VI of the Civil Rights Act of 1964 
(Title Vl), the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as 
amended (URA), the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), and other 
DOT applicable statutes, regulations and guidance that concern planning; social, economic, or 
environmental matters; public health or welfare; and public involvement. The Order is an internal 
directive to the various components of DOT and does not create any right to judicial review for 
compliance or noncompliance with its provisions. 

In order to provide an opportunity for public input, a proposed version of this Order was 
published for comment on June 29,1995 (60 F.R. 33899). A total of 30 written comments were 
received. Fifteen comments were received h m  state transportation or highway agencies, 
representing 20 state agencies (one letter was signed by ten state agencies, but four of those also sent 



individual comments). The other 15 comments included four from transit agencies, four from 
national organizations, two each from local governments, metropolitan planning organizations, and 
citizens objecting to one particular project, and one &om a professional association. 

Most of the comments fiom the state agencies suggested that the proposed Order would 
duplicate existing processes and impose additional burdens on the state agencies, and urged that 
greater flexibility be granted to states. 

The DOT Order reinforces considerations already embodied in NEPA and Title VI, and the 
final version has been revised to make this clearer. It is intended to insure that a process for the 
assessment of environmental justice factors becomes common practice in the application of those, 
and related, statutes. 

Many other comments suggested ways in which the Order might be clarified or simplified, or 
addressed specific details of individual agency implementation. As this Order is only intended to 
provide general guidance to all DOT components, detailed comments on each agency's 
implementation are premature, and should be made during opportunities for public input on agency 
implementation (para. 5 of the Order). 

Several commenters suggested greater reliance on existing procedures, particularly those 
implementing NEPA. 

One commenter noted, "Over the past number of years we have seen rules and laws initiated 
with laudable intent, only to be slowly transformed into bureaucratic mazes only dimly related to 
their original purpose." 

The Department does not intend that this Order be the first step in creating a new set of 
requirements. The objective of this Order is the development of a process that integrates the existing 
statutory and regulatory requirements in a manner that helps ensure that the interests and well being 
of minority populations and low-income populations are considered and addressed during 
transportation decision making. 

To further advance this objective, explanatory information has been provided in this preamble 
and several changes have been made in the Order. Most notably: 

- Further clarification has been provided concerning the use of existing NEPA, Title VI, 
URA and ISTEA planning requirements and procedures to satisfy the objectives of 
Executive Order 12898. 

- The application of the Order to ongoing activities is discussed in this preamble. 

The Order has been modified to M e r  clarify the relationship and use of NEPA and 
Title VI in implementing the Executive Order. 

Further, in developing and reviewing implementing procedures, described in paragraph Sa to 
comply with Executive Order 12898, the emphasis continues to be on the actual implementation of 
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NEPA, Title VI, the URA and ISTEA planning requirements so as to prevent disproportionately high 
and adverse human health or environmental effects of DOT'S programs, policies and activities on 
minority populations and low-income populations. 

One of the primary issues raised in the proposed Order concerned the actions that would be 
taken if a disproportionately high and adverse human health or environmental effect on minority 
populations or low-income popdations is identified. The proposed Order set forth three options. A 
variety of comments were received on this issue, both for and against the various options. 

The final Order adopts a modified version of Option B from the proposed Order. While 
Option B implements a new process for addressing disproportionately high and adverse effects, the 
Department believes that Option B is consistent with existing law and best accomplishes the 
objectives of the Executive Order. Option B (now incorporated in paragraphs 8 4  8b and 8c of the 
final Order) provides that disproportionate impacts on low-income and minority populations are to be 
avoided, if practicable, that is, unless avoiding such disproportionate impacts would result in 
significant adverse impacts on other important social, economic, or environmental resources. 
Further, populations protected by Title VI are covered by the additional provisions of paragraph 8b. 
Three commenters expressed concern and uncertainty as to the implementation of paragraph 6b(l) of 
Option B as proposed, that provided for an agreement with populations protected by Title VI. DOT 
agreed with the comments and, accordingly, that paragraph has been deleted f h m  the h a l  Order. 

Several commenters asked about the effective date of this Order. In particular they wanted to 
know whether it applies to ongoing projects. The effective date of the Order is the date of its 
issuance. However, to the extent that the Order clarifies existing requirements that ensure 
environmental justice principles are considered and addressed before final transportation decisions 
are made, its purposes already should be reflected in actions relating to ongoing projects. 

. .  Several commenters recommended that insignificant or de mi- * actions not be covered by 
this Order. It is noted that the definition of "programs, policies andor activities" in Section If of the 
Appendix does not apply to those actions that do not affect human health or the environment. Other 
actions that have insignificant effects on human health or the environment can be excluded from 
coverage by a DOT component. 

One commenter suggested that this Order might be inconsistent with the Supreme Court's 
decision in Adarand Constructors v. m. DOT has concluded that, since the purpose of this Order 
is unrelated to the types of programs which were 

' 

the subject of Adarand, this Order is not affected by the Adarand decision. 

Dated: February 3,1997 

Federico F. PeAa 
Secretary of Transportation 
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DEPARTMENT OF TRANSPORTATION 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 

ORDER 

SUBJECT: DEPARTMENT OF TRANSPORTATION ACTIONS TO ADDRESS 

INCOME POPULATIONS 
ENVIRONMENTAL JUSTICE IN MINORITY POPULATIONS AND LOW- 

1. PURPOSE AND AUTHORITY. 

a. This Order establishes procedures for the Department of Transportation (DOT) to use 
in complying with Executive Order 12898, Federal Actions to Address Environmental 
Justice in Minoritv PoDuIations and Low-Income Pouulations, dated February I 1, 
1994. Relevant definitions are in the Appendix. 

b. Executive Order 12898 requires each Federal agency, to the greatest extent practicable 
and permitted by law, and consistent with the principles set forth in the report on the 
National Performance Review, to achieve environmental justice as part of its mission 
by identifying and addressing, as appropriate, disproportionately high and adverse 
human health or environmental effects, including interrelated social and economic 
effects, of its programs, policies, and activities on minority populations and low- 
income populations in the United States. Compliance with this DOT Order is a key 
element in the environmental justice strategy adopted by DOT to implement the 
Executive Order, and can be achieved within the framework of existing laws, 
regulations, and guidance. 

c. Consistent with paragraph 6-609 of Executive Order 12898, this Order is limited to 
improving the internal management of the Department and is not intended to, nor does 
it, create any rights, benefits, or trust responsibility, substantive or procedural, 
enforceable at law or equity, by a party against the Department, its operating 
administrations, its officers, or any person. Nor should this Order be construed to 
create any right to judicial review involving the compliance or noncompliance with 
this Order by the Department, its operating administrations, its officers or any other 
person. 

2. SCOPE, This Order applies to the Office of the Secretary, the United States Coast Guard, 
DOTS operating administrations, and all other DOT components. 

3. EFFECTIVE DATE. This Order is effective upon its date of issuance. 

4. POLICY. 

a. It is the policy of DOT to promote the principles of environmental justice (as 
embodied in the Executive Order) through the incoxpoxation of those principles in all 
DOT programs, policies, and activities. This will be &ne by M y  considering 
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environmental justice principles throughout planning and decision-making processes 
in the development of programs, policies, and activities, using the principles of the 
National Environmental Policy Act of 1969 (NEPA), Title VI of the Civil Rights Act 
of 1964 (Title VI), the Uniform Relocation Assistance and Red Property Acquisition 
Policies Act of 1970, as amended,(URA), the Intermodal Surface Transportation 
Efficiency Act of 199 1 (ISTEA) and other DOT statutes, regulations and guidance that 
address or affect inhstructure planning and decisionmaking; social, economic, or 
environmental matters; public health; and public involvement. 

b. In complying with this Order, DOT will rely upon existing authority to collect data 
and conduct research associated with environmental justice concerns. To the extent 
permitted by existing law, and whenever practical and appropriate to assure that 
disproportionately high and adverse effects on minority or low income populations are 
identified and addressed, DOT shall collect, maintain, and analyze information on the 
race, color, national origin, and income level of persons adversely affected by DOT 
programs, policies, and activities, and use such information in complying with this 
Order. 

5. INTEGRATION WITH EXISTING OPERATIONS, 

The Office of the Secretary and each operating administration shall determine the 
most effective and efficient way of integrating the processes and objectives of this 
Order with their existing regulations and guidance. Within six months of the date of 
this Order each operating administration will provide a report to the Assistant 
Secretary for Transportation Policy and the Director of the Departmental Office of 
Civil Rights describing the procedures it has developed to integrate, or how it is 
integrating, the processes and objectives set forth in this Order into its operations. 

In undertaking the integration with existing operations described in paragraph 5% 
DOT shall observe the following principles: 

Planning and programming activities that have the potential to have a 
disproportionately high and adverse effect on human health or the environment shall 
include explicit consideration of the effects on minority populations and low-income 
populations. Procedures shall be established or expanded, as necessary, to provide 
rneamqfbl opportunities for public involvement by members of minority populations 
and low-income populations during the planning and development of programs, 
policies, and activities (including the identification of potential effects, alternatives, 
and mitigation measures). 

Steps shall be taken to provide the public, including members of minority populations 
and low-income populations, access to public information concerning the human 
health or environmental impacts of programs, policies, and activities, including 
information that will address the concerns of minority and low-income populations 
regarding the health and environmental impacts of the proposed action. 
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c. Future rulemaking activities undertaken pursuant to DOT Order 2 100.5 (which 
governs all DOT rulemaking), and the development of any fbture guidance or 
procedures for DOT programs, policies, or activities that affect human health or the 
environment, shall address compliance with Executive Order 12898 and this Order, as 
appropriate. 

d. The formulation of hture DOT policy statements and proposals for legislation which 
may affect human health or the environment will include consideration of the 
provisions of Executive Order 12898 and this Order. 

6. ONGOING DOT RESPONSIBILITY 

Compliance with Executive Order 12898 is an ongoing DOT responsibility. DOT will 
continuously monitor its programs, policies, and activities to ensure that disproportionately 
high and adverse effects on minority populations and low-income populations are avoided, 
minimized or mitigated in a manner consistent with this Order and Executive Order 12898. 
This Order does not alter existing assignments or delegations of authority to the Operating 
Administrations or other DOT components. 

7. PREVENTING DISPROPORTIONATELY HIGH AND ADVERSE EFFECTS 

a. Under Title VI, each Federal agency is required to ensure that no person, on the 
ground of race, color, or national origin, is excluded h m  participation in, denied the 
benefits of, or subjected to discrimination under any program or activity receiving 
Federal financial assistance. This statute affects every program area in DOT. 
Consequently, DOT managers and staff must administer their programs in a manner to 
assure that no person is excluded h m  participating in, denied the benefits of, or 
subjected to discrimination by any program or activity of DOT because of race, color, 
or national origin. 

b. It is DOT policy to actively administer and monitor its operations and decision making 
to assure that nondiscrimination is an integral part of its programs, policies, and 
activities. DOT currently administers policies, programs, and activities which arc 
subject to the requirements of NEPA, Title VI, URA, ISTEA and other statutes that 
involve human health or environmental matters, or interrelated social and economic 
impacts. These requirements will be administered so as to identi@, early in the 
development of the program, policy or activity, the risk of discrimination so that 
positive corrective action can be taken. In implementing these requirements, the 
following idormation should be obtained where relevant, appropriate and practical: 

- population served andor affected by race, color or national origin, and income 
level; 

- proposed steps to guard against disproportionately high and adverse effects on 
persons on the basis of race, color, or national orisin; 
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present and proposed membership by race, color, or national origin, in any 
planning or advisory body which is part of the program. 

c .  Statutes governing DOT operations will be administered so as to identify and avoid 
discrimination and avoid disproportionately high and adverse effects on minority 
populations and low-income populations by: 

identifying and evaluating environmental, public health, and interrelated social 
and economic effects of DOT programs, policies and activities, 

proposing measures to avoid, minimize and/or mitigate disproportionately high 
and adverse environmental and public health effects and interrelated social and 
economic effects, and providing offsetting benefits and opportunities to 
enhance communities, neighborhoods, and individuals affected by DOT 
programs, policies and activities, where permitted by law and consistent with 
the Executive Order, 

considering alternatives to proposed programs, policies, and activities, where 
such alternatives would result in avoiding and/or minimizing 
disproportionately high and adverse human health or environmental impacts, 
consistent with the Executive Order, and 

eliciting public involvement opportunities and considering the results thereof, 
including soliciting input h m  affected minority and low-income populations 
in considering alternatives. 

8. ACTIONSTOAD DRESS D ISPROPORTIONATE LY HIGH AND AD VERSE 
EFFECTS, 

a. Following the guidance set forth in this Order and its Appendix, the head of each 
Operating Administration and the responsible officials for other DOT components 
shall determine whether programs, policies, and activities for which they are 
responsible will have an adverse impact on minority and low-income populations and 
whether that adverse impact will be disproportionately high. 

b. In making detednations regarding disproportionately high and adverse effects on 
minority and low-income populations, mitigation and enhancements measures that 
will be taken and all offsetting benefits to the affected minority and low-income 
populations may be taken into account, as well as the design, comparative impacts, 
and the relevant number of similar existing system elements in non-minority and non- 
low-income areas. 

c. The Operating Administrators and other responsible DOT officials will ensure that 
any of their respective programs, policies or activities that will have a 
disproportionately high and adverse effect on minority populations or low-income 
populations will only be carried out if fiuther mitigation measures or alternatives that 
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would avoid or reduce the disproportionately high and adverse effect are not 
practicable. In determining whether a mitigation measure or an alternative is 
"practicable," the social, economic (including costs) and environmental effects of 
avoiding or mitigating the adverse effects will be taken into account. 

d. Operating Administrators and other responsible DOT officials will also ensure that 
any of their respective programs, policies or activities that will have a 
disproportionately high and adverse effect on populations protected by Title 
VI("protected populations") will only be carried out if 

(1) a substantial need for the program, policy or activity exists, based on the 
overall public interest; and 

(2) alternatives that would have less adverse effects on protected populations (and 
that still satis@ the need identified in subparagraph (1) above), either (i) would 
have other adverse social, economic, environmental or human health impacts 
that an more severe, or (ii) would involve increased costs of extraordinary 
magnitude. 

e. DOTS responsibilities under Title VI and related statutes and regulations are not 
limited by this paragraph, nor does this paragraph limit or preclude claims by 
individuals or groups of people with respect to any DOT programs, policies, or 
activities under these authorities. Nothing in this Order adds to or reduces existing 
Title VI due process mechanisms. 

f. The findings, determinations andor demonstration made in accordance with this 
section must be appropriately documented, normally in the environmental impact 
statement or other NEPA document prepared for the program, policy or activity, or in 
other appropriate planning or program documentation. 

APPENDIX 

1. DEFINITIONS The following terms where used in this Order shall have the following 
meanings+: 

a. DOT means the Office of the Secrew, DOT operating administrations, and all other 
DOT components. 

b. Low-Income means a person whose median household income is at or below the 
Department of Health and Human Services poverty guidelines. 

c. Minority means a person who is: 

(1) 

(2) 

Black (a person having origins in any of the black racial grc i s  of Afiica); 

Hispanic (a person of Mexican, puerto Rican, Cuban, Centid or South 
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American, or other Spanish culture or origin, regardless of race); 

d. 

e. 

f 

g. 

h. 

(3) Asian American (a person having origins in any of the original peoples of the 
Far East, Southeast Asia, the Indian subcontinent, or the Pacific Islands); or 

(4) American Indian and Alaskan Native (a person having origins in any of the 
original people of North America and who maintains cultural identification 
through tribal affiliation or community recognition). 

Low-Income PoDulation means any readily identifiable group of low-income persons 
who live in geographic proximity, and, if circumstances warrant, geographically 
dispersedtransient persons (such as migrant workers or Native Americans) who will 
be similarly affected by a proposed DOT program, policy or activity. 

,Minoritv Pouulation means any readily identifiable groups of minority persons who 
live in geographic proximity, and if circumstances warrant, geographically 
dispersedtransient persons (such as migrant workers or Native Americans) who will 
be similarly affected by a proposed DOT program, policy or activity. 

Adverse effects means the totality of significant individual or cumulative human 
health or environmental effects, including interrelated social and economic effects, 
which may include, but are not limited to: bodily impairment, infirmity, illness or 
death; air, noise, and water pollution and soil contamination; destruction or disruption 
of man-made or natural resources; destruction or diminution of aesthetic values; 
destruction or disruption of community cohesion or a community's economic vitality; 
destruction or disruption of the availability of public and private facilities and 
services; vibration; adverse employment effects; displacement of persons, businesses, 
farms, or nonprofit organizations; increased traffic congestion, isolation, exclusion or 
separation of minority or low-income individuals within a given community or from 
the broader community; and the denial of, reduction in, or significant delay in the 
receipt of, benefits of DOT programs, policies, or activities. 

DisuroDohonatelv h i d  and adverse effect on minontv and low-income 
pouulationq means an adverse effect that: 

(1) is predominately borne by a minority population and/or a low-income 
population, or 

(2) will be suffered by the minority population and/or low-income population and 
is appreciably more severe or greater in magnitude than the adverse effect that 
will be suffered by the non-minority population and/or non-low-income 
population. 

PmnrPms. uolicies. andor octivitiq means all projects, programs policies, and 
activities that af fec t  human health or the environment, and which are undertaken or 
approved by DOT. These include, but are not limited to, permits, licenses, and 
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financial assistance provided by DOT. Interrelated projects within a system may be 
considered to be a single project, program, policy or activity for purposes of this 
Order. 

I. Redations and guidance means regulations, programs, policies, guidance, and 
procedures promulgated, issued, or approved by DOT. 

Tnese definitions are intended to be consistent with the draft definitions for E.O. 12898 that have 
been issued by the Council on Environmental Quality and the Environmental Protection Agency. To 
the extent that these definitions vary from the CEQ and EPA draft definitions, they reflect further 
refinements deemed necessary to tailor the definitions to fit within the context of the DOT program. 

Federico F. Peiia 
Secretary of Transportation 
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U.S. Department of Transportation 
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2. 

. 

FHWA ACTIONS TO ADDRESS ENVIRONMENTAL JUSTICE 
IN MINORITY POPULATIONS AND LOW-INCOME POPULATIONS 

6640.23 
December 2,1998 

-~~ ~ 

Purpose And Authority 
Definitions 
Policy 
Integrating Environmental Justice Principles With Existing Operations 
Preventing Disproportionately High and Adverse Effects 
Actions to Address Disproportionately High and Adverse Effects 

PURPOSE AND AUTHORITY. 

a. This Order establishes policies and procedures for the Federal Highway Administration (FHWA) to use in 
complying with Executive Order 12898, Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations (EO 12898), dated February 11, 1994. 

b. EO 12898 requires Federal agencies to achieve environmental justice by identifying and addressing 
disproportionately high and adverse human health and environmental effects, including the interrelated 
social and economic effects of their programs, policies, and activities on minority populations and 
low-income populations in the United States. These requirements are to be carried out to the greatest 
extent practicable, consistent with applicable statutes and the National Performance Review. Compliance 
with this FHWA Order is a key element in the environmental justice strategy adopted by FHWA to 
implement EO 12898, and can be achieved within the framework of existing laws, regulations, and 
guidance. 

c. Consistent with paragraph 6-609 of Executive Order 12898 and the Department of Transportation Order 
on Environmental Justice (DOT Order 5610.2) dated April 15, 1997, this Order is limited to improving 
the internal management of the Agency and is not intended to, nor does it, create any rights, benefits, or 
trust responsibility, substantive or procedural, enforceable at law or equity, by a party against the Agency, 
its officers, or any person. Nor should this Order be construed to'create any right to judicial review 
involving the compliance or noncompliance with this Order by the Agency, its operating administrations, 
its officers, or any other person. 

DEFINITIONS 

The following terms, where used in this Order, shall have the following meaning& 

a. FHWA means the Federal Highway Administration as a whole and one or more of its  individual 
components; 

b. Low-Income means a household income at or below the Department of Health and Human Services 
poverty guidelines; 

c. Minority means a person who is: 

(1) Black (having origins in any of the black racial groups of Africa); 
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(2) Hispanic (of Mexican, Puerto Rican, Cuban, Central or South American. or other Spanish culture 
or origin, regardless of race); 

(3) Asian American (having origins in any of the original peoples of the Far East, Southeast Asia, the 
Indian subcontinent, or the Pacific Islands); or 

(4) American Indian and Alaskan Native (having origins in any of the original people of North 
America and who maintains cultural identification through tribal affiliation or community 
recognition). 

d. Low-Income Population means any readily identifiable group of low-income persons who live in 
geographic proximity, and, if circumstances warrant, geographically dispersdtransient persons (such as 
migrant workers or Native Americans) who would be similarly affected by a proposed FHWA program, 
policy, or activity. 

e. Minority Population means any readily identifiable groups of minority persons who live in geographic 
proximity, and if circumstances warrant, geographically dispersedtransient persons (such as migrant 
workers or Native Americans) who will be similarly affected by a proposed FHWA program, policy, or 
activity. 

f. Adverse Effects means the totality of significant individual or cumulative human health or environmental 
effects, including interrelated social and economic effects, which may include, but are not limited to: 
bodily impairment, infirmity, illness or death; air, noise, and water pollution and soil contamination; 
destruction or disruption of man-made or natural resources; destruction or diminution of aesthetic values; 
destruction or disruption of community cohesion or a community's economic vitality; destruction or 
disruption of the availability of public and private facilities and services; vibration; adverse employment 
effects; displacement of persons, businesses, farms, or nonprofit organizations; increased traffic 
congestion, isolation, exclusion or separation of minority or low-income individuals within a given 
community or from the broader community; and the denial of, reduction in, or significant delay in the 
receipt of, benefits of FHWA programs, policies, or activities. 

g. Disproportionately High and Adverse Effect on Minority and Low-Income Populations means an 
adverse effect that: 

(1) is predominately borne by a minority population and/or a low-income population; or 

(2) will be suffered by the minority population and/or low-income population and is appreciably more 
severe or greater in magnitude than the adverse effect that will be suffered by the nonminority 
population andor nonlow- income population. 

h. Programs, Policies, andor Activities means all projects, programs, policies, and activities that affect 
human health or the environment, and that are undertaken, funded, or approved by FHWA. These include, 
but are not limited to, permits, licenses, and financial assistance provided by FHWA. Interrelated projects 
within a system may be considered to be a single project, program, policy, or activity for purposes of this 
Order. 

i. Regulations and Guidance means regulations, programs, policies, guidance, and procedures 
promulgated, issued, or approved by FHWA. 

3. POLICY 

a. It is FHWA's longstanding policy to actively ensure nondiscrimination in Federally funded activities. 
Furthermore, it is F H W A s  continuing policy to identify and prevent discriminatory effects by actively 
administering its programs, policies, and activities to ensure that social impacts to communities and 
people are recognized early and continually throughout the transportation decisionmaking process--from 
early planning through implementation. 
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Should the potential for discrimination be discovered, action to eliminate the potential shall be taken. 
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b. EO 12898. DOT Order 5610.2, and this Order are primarily a reaffirmation of the principles of Title VI 
of the Civil Rights Act of 1964 (Title VI) and related statutes, the National Environmental Policy Act 
(NEPA), 23 U.S.C. 109(h) and other Federal environmental laws, emphasizing the incorporation of those 
provisions with the environmental and transportation decisionmaking processes. 

Under Title VI, each Federal agency is required to ensure that no person on the grounds of race, color, or 
national origin. is excluded from participation in, denied the benefits of, or subjected to discrimination 
under any program or activity receiving Federal financial assistance. This statute applies to every program 
area in M A .  Under EO 12898, each Federal agency must identify and address, as appropriate, 
disproportionately high and adverse human health or environmental effects of its programs, policies, and 
activities on minority populations and low-income populations. 

c. FHWA will implement the principles of the DOT Order 5610.2 and EO 12898 by incorporating 
Environmental Justice principles in all FHWA programs, policies, and activities within the framework of 
existing laws, regulations, and guidance. 

d. In complying with this Order, FHWA will rely upon existing authorities to collect necessary data and 
conduct research associated with environmental justice concerns, including 49 CFR 21.9(b) and 23 CFR 
200.9 (b)(4). 

4. INTEGRATING ENVIRONMENTAL JUSTICE PRINCIPLES WITH EXISTING OPERATIONS 

a. The principles outlined in this Order are required to be integrated in existing operations. 

b. Future rulemaking activities undertaken, and the development of any future guidance or procedures for 
FHWA programs, policies, or activities that affect human health or the environment, shall explicitly 
address compliance with EO 12898 and this Order, 

c. The formulation of future FHWA policy statements and proposals for legislation that may affect human 
health or the environment will include consideration of the provisions of EO 12898 and this Order. 

5. PREVENTING DISPROPORTIONATELY HIGH AND ADVERSE EFFECTS 

a. Under Title VI, FHWA managers and staff must administer their programs in a manner to ensure that no 
person is excluded from participating in, denied the benefits of, or subjected to discrimination under any 
program or activity of FHWA because of race, color, or national origin. Under EO 12898, FHWA 
managers and staff must administer their programs to identify and address, as appropriate, 
disproportionately high and adverse human health or environmental effects of FHWA programs, policies, 
and activities on minority populations and low-income populations. 

b. FHWA currently administers policies, programs, and activities that are subject to the requirements of 
NEPA, Title VI, the Uniform Relocation Assistance and Real Property Acquisition Act of 1970 (Uniform 
Act), Title 23 of the United States Code and other statutes that involve human health or environmental 
matters, or interrelated social and economic impacts. These requirements will be administered to identify 
the risk of discrimination, early in the development of FHWAs programs, policies, and activities SO that 
positive corrective action can be taken. In implementing these requirements, the following information 
should be obtained where relevant, appropriate, and practical: 

(1) population served andfor affected by race, or national origin, and income level; 

(2) proposed steps to guard against disproportionately high and adverse effects on persons on the 
basis of race, or national origin; and, 

(3) present and proposed membership by race, or national origin, in any planning or advisory body 
that is part of the program. 

c. FHWA will administer its governing statutes so as to identify and avoid discrimination and 
disproportionately high and adverse effects on minority populations and low-income populations by: 
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( 1) identifying and evaluating environmental. public health. and interrelated social and economic 
effects of FHWA programs. policies, and activities; and 

(2) proposing measures to avoid, minimize, and/or mitigate disproportionately high and adverse 
environmental and public health effects and interrelated social and economic effects, and providing 
offsetting benefits and opportunities to enhance communities, neighborhoods, and individuals affected 
by EHWA programs, policies, and activities, where permitted by law and consistent with EO 12898: 
and 

(3) considering alternatives to proposed programs, policies, and activities, where such alternatives 
would result in avoiding and/or minimizing disproportionately high and adverse human health or 
environmental impacts, consistent with EO 12898; and 

(4) providing public involvement opportunities and considering the results thereof, including 
providing meaningful access to public information concerning the human health or environmental 
impacts and soliciting input from affected minority and low-income populations in considering 
alternatives during the planning and development of alternatives and decisions. 

d. ACTIONS TO ADDRESS DISPROPORTIONATELY HIGH AND ADVERSE EFFECTS 

a. Following the guidance set forth in this Order, FHWA managers and staff shall ensure that 
FHWA programs, policies, and activities for which they are responsible do not have a 
disproportionately high and adverse effect on minority or low-income populations. 

b. When determining whether a particular program, policy, or activity will have disproportionately 
high and adverse effects on minority and low-income populations, FHWA managers and staff 
should take into account mitigation and enhancements measures and potential offsetting benefits 
to the affected minority or low-income populations. Other factors that may be taken into account 
include design, comparative impacts, and the relevant number of similar existing system elements 
in nominority and nonlow-income areas. 

c. FHWA managers and staff will ensure that the programs, policies, and activities that will have 
disproportionately high and adverse effects on minority populations or low-income populations 
will only be carried out if further mitigation measures or alternatives that would avoid or reduce 
the disproportionately high and adverse effects are not practicable. In determining whether a 
mitigation measure or an alternative is "practicable," the social, economic (including costs) and 
environmental effects of avoiding or mitigating the adverse effects will be taken into account. 

d. FHWA managers and staff will also ensure that any of their respective programs, policies or 
activities that have the potential for disproportionately high and adverse effects on populations 
protected by Title VI ("protected populations") will only be carried out if: 

(1) a substantial need for the program, policy or activity exists, based on the overall public 
interest; and 

(2) alternatives that would have less adverse effects on protected populations have either: 

(a) adverse social, economic, environmental, or human health impacts that are more 
severe; or 

(b) would involve increased costs of an extraordinary magnitude. 

e. Any relevant finding identified during the implementation of this Order must be included in the 
planning or NEPA documentation that is prepared for the appropriate program, policy, or activity. 

Environmental and civil rights statutes provide opportunities to address the environmental effects 
on minority populations and low-income populations. Under Title VI, each Federal agency is 
required to ensure that no person on grounds of race, color, or national origin is excluded from 
participation in, denied the benefits of, or in any other way subjected to discrimination under any 

f. 
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program or activity receiving Federal assistance. Therefore. any member of a protected class 
under Title VI may tile a complaint with the FHWA Office of Civil Rights, Attention HCR-20, 
alleging that he or she was subjected to disproportionately high and adverse health or 
environmental effects. FHWA will then process the allegation in a manner consistent with the 
attached operations flowchart. 

Original signed by: 

Kenneth R. Wykle 
Federal Highway Administrator 

Attachment - Note: This is a PDF file. 

'These definitions are intended to be consistent with the draft definitions for EO 12898 that have been issued by the 
Council on Environmental Quality (CEQ) and the Environmental Protection Agency (EPA). To the extent that these 
definitions vary from the CEQ and EPA draft definitions, they reflect further refinements deemed necessary to tailor the 
definitions to fit within the context of the FHWA program. 

0 FHWA 

- . . . . ._ _ _  - - - - - -  ___. . . - - -. . 

Home I Directives 1 Orders I Feedbach 

United States Department of Transportation - Federal Highway Administration 

i J  
' 1  

12/6/99 10:56:29 AM 



ATTACHMENT IV 



Memorandum 
U.S. Oepartment 
of Transportarm 

Federal Hlghway Admlnlsbation 
Feacral Transit AdminisWaWOn 

ACTION: Implementing Title VI Reqcirements oam: October 7, 1999 
In Metropolitan and Statewide Planning - 
(Original signed by) 
Gordon J. Linton 
Adrmnistracor, FTA 
Kennech R. Wykle 
Administrator, M A  

I T A  Regional Administntors 
FHWA Division Administrators 

The purpose of this memorandum is to issue clarification to you in .,npiernenting Xtle VI of the 
1964 Civil Rights Act (42 U.S.C. 2000d-1) and related rcgulJtiwus, The President's Excccutive 
Order on Environmental Juswe, the U.S. DOT Ordcr. and the FHWA Order. 

Title VI states Lhal "NO penon in the United Stafcs shall. on the p u n d  nf race, color, or national 
origin, be txcfudtd from participation in, be denied the benefits of, or be subjected to 
dimimmation under aay pro- or activity receiving Fcded f k n c i d  asriswue." Tide Vl bars 
intendanal discrimination s well as disparate impact discrimination (Le.. ;L ncutnl policy or 
practice diai has a disparate impact on protected groups). 

The Environmend JusUce (EJI Orders funher amplify Title VI by providing hat "each Federal 
agency shall make achieving environmental justice p a t  of its mission by idcntifyius UIJ 
addressing, as a p p r i a t c .  disproportionately high and adverse human health or environmental 
cffecu of its prog-ams. policies. and activities on minonty populations and low-income 

-\ 

papul&OW." 

Increasingly, coneems for compliance with provisions o f  Tide VL nnd the EJ O r b s  bavt; been 
raised by ciakns and advocacy groups with regard to broad patterns of transportation investment 
and impact considrrd in metropolitan and statewide plannmg. While Title VI and E!J concerns 
have mast often been raised during project development, it is imponant to recognize hat the law 
aIso applies q U d y  to the processes and products of pIanning. The appropriate time for FTA and 
FHWA to ensure compliance with Title VI in the planning process is during thc planniug 
cemfication reviews conducted for Transportation Management h a s  (TM&) and h u g h  the 
stotcwidc planning fiutling rendered approval of the Statewldt Transportation ImproYtment 
program (Srn).  

i 
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This memorandum sewes a clmricarion pending issuance of revised planning and cnvaomcn& 
regulations. 

Requested Action 

We requtn chat during ceniricotion rcvicws you raisc qucsrions that PCNC to substaltiae 
metropolitan planning organization (MPO) self-certification of Title VT compliance- Suggested 
questions are attached. Also attached ;VE a series of  actions that could bc taken to suppon: 
Title VI compliance and EJ gods. improve planning performance. and minimi7.e rhe pntantial for 
subsequcnt corrective action and complaint 

- 

Statewide planning is also subject to the same Title VI legislative requirements as the 
metropolitan planning process. The F H W A  division offices, jointly with FTA regional ofiiccs, 
should nvicw and documcnt Title VI compliance when making the TE.4-2 1 reqaimd finding that 
STIP development and the ovenll planning process is consistent with the planning requirements. 

In pan. h e  purpose of asking the questions attached to this memorandum is to review tbc basis 
upon which the annual seltcerttfication of compliance with Title VI is made. The meuopolitan 
planning certification reviews in TMAs and sI?p findings offer an oppomnity to FHWA anti 
FrA s t d €  to verify the procedures and analytical foundation upon which the sclf-ccrtificaeion is 
made. If it becomes evident h a c  the self certification was not ndcquatcly supported, a c ~ m c t i v t  
action is to bc included in theix certification repon to rec ta  thc deficiency. 

The FHWA's and FTA's Division and Regional Administrators should involve their respccrive 
civil rights staffs in the EJ and Title VI portions of the metropolitan planning certification reviews 
in T N A s  and statewide planning findings. 

Fonhcominn Planninq Remiations 

As you know, FHWA and FTA arc preparing to revise the planning (23 CFEt 450 and 
49 CFR 619) and environmental (23 CFR 771 and 49 CFR 622) rcylzrions. In these 
demdcings and subsequent documents, we wiI1 propose cIarScations and oppmpriatc ptoccdurat 
and analytical ayyruwhw lor more cornplerely complying with the provisions of Title V l  and the 
Executive Order on Environmental Justice. Specifically, the proposals will focus on public 
involvement strategicsfor minority and low-income groups and assessment of the distribuuon of 
bmtfitr; end adverse environmental impacts at both the plan and project level. 
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If you have qucstio 
Sheldon M. Edner, Team Leader, Mctropolim Planing and Policies, FHWA (202) 366-4066 or 
Charlie Goodman. Division micf, Metropolitan Planning, FTA (202) 366-1944. On statewide 
applications. please contact Dee Spann, Team Leader, Statewide Planning, R I W A  
(202) 3664086 or Paul Vcrchinski. Chief, Starewide Planning, FTA (202) 366-1626- 

on metropolitan applications of this memorandum. please c o n u t  

2 Attachcnts 
- 

cc: 
FHWA Reauurcr Center Dincrors 
FHWA CBU and SBU Leaders 
TOA-12 
TCR-1 
F H W M T A  Metro Offices 

... 

i 



Assessing Title VI Capability - Review Questions 
September 1333 

Discussion of these important issues will be held as part of planning certificaticln rev i~ws,  and thc 
discussion will be held as part of statewide planning findings that are made cs part of S w w i d t  
T m s p o d o a  knprovemcnt Program (STIP) approval. Thcsc qucstious a c  urkrcci as an sid fo 

reviewing and verifying compIimce with Title VI rquircmnts: 

1. Ovtnll Sbateeies and Goals: 

. What strattgics and cffulb 11- Urc: plariihg yrwcss developed for ensuring, 
demonstratjng, and substantiaring compliance with Title VI? What meassuns have 
been used to verify that the multi-modal system xccss and mobility PMformance 
imptovernents included in The pian and Tmnspnrtation Improvement Pro- 
(TIP) or STIP. and the underlying planning process, comply with Title VI? 

e Has the planning Froctss developed a demographic profile of the metropolitan 
planning a n a  or Slate has includes identification of the locations of socio- 
economic groups. including low-income and mincmnty rnpilations as covered by 
the Executive Order on Environmental Justice apd Title VI provisions? 

Docs the planning process seek to identify the needs of low-income and minority 
populations? Does the planning process seck to utilize demographic information 
to e x h c  the distributions across these p u p s  of the benefits and burdens af the 
transportation investments inciuded in the plan and TIP (or STIP)? What methods 
am used to identrfy imbdanccs? 

Docs the p l a n i i g  process have an analytical process in place for assessing tht 
mgionli bsnefits and burdens of transportation system ~~YCSUXICAW for Went 
socioeconomic p u p s ?  Docs it have a data collection process to support the 
analysis effort? Does this anaipcal process seek to assess the benefit add impact 
distributions of the investments included in the plan and TP (or STIP)? 

b HOW doer the planning process respond to the curdyses produccd? Imbalances 
idendfled? 

3. Public hvoivemcnr: 

0 Docs the public involvement process have an identified strategy for cngaging 
minority and low-income populations in msportation decisionmaking? What 
Etrategfcs, if any, have been irnpkmentcd to reduct parucipatlon baniers for such 
populations? Has h e i r  effectiveness been cvduaed? 
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Has public invoivemcnt in h e  planning process been routinely evaiuixed ;LS 

required by regulauon ? Have eltorts been undertaken to improve performance, 
especially with regard IO low-income and mtnoriry populations? Have 
organizations representing low-income and minority popkitions been consulted as 
pan of this evaluation? Hovc thcir concerns been consirfaell? 

What etions have been made to engage low-income and nlinonty ppulations in 
the certification review public outreach effort? h e <  rhr. piihiic ouweach effort 
utilize mcdm (such as print. television. d o ,  etc.) targtrtd to low-income or 
minority populations? What issucs weir r & d . ,  tiuw arc their concerns 
documented and how do they reflect on the pufornmcc of the planning process 
in relation to Title VI requirements? 

* What mechanisms are in place LO ensure that issues and concern raised by 
low-rncomc and minority populatiu~la uf: apprupriarely considered in rhc 
dccisionmaking process? Is there evidence that these concern have been 
appropnmly constdercd? € 1 ~  the mtuopolitan planning organization (MPO) or 
State DOT made funds available to local organizations that represent low-income 
and mjnority popuiauons to enable their pmicipation in planning prwesso? 
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Guidance: 

Assessing Title Vf Capability - FTA/FHWA Actions 

Environmental Justice in State Plmnninz and Research GPR) and Unified Planning Work 
Proarams (UPWPS, 
At a minimum, F H W A  and R A  should review with States. htPOs. and transit operators how 
'I'itit V I  is addressed part of  their public involvement and plan devefopmenc processes. Since 
there is likely to be the need for some upgrading of activity in this area a work elemcnr rn assess 
and develop improved strategies for reaching minority and low-income groups through public 
involvcmcnt cfforts and to k g i n  dcvtloping 01' enliancing auaiyricai cayaLiiiiy fur usassing 
impact dismbutions should be considered in upcoming SPRs and UPWPs. 

- 

Review Public hvolvtmcnt Efforts Durin F Cenificarinn Rcvicwr for Tit le  VI Consisrencv 
In many areas, room for irnprovtrntnr exists in public involvement pmcesses regarding 
cagagement of minority and low-income iidividuds. It is ilppuytialt: tu rcvicw the extent to 
which MPOs and States have made proactive efforts to engage thest groups through their public 
involvement programs. Furrhcr. RTWA and FTA should review the record of complaints or 
concerns raised regarding Title VI in the planning process under nview. T)riring the on-site 
clement of the metropolitan certification review, the public involvement process, now required by 
stmate, shouid makc a spccid cffort to engage and involve representatives of iuiriority urd 
low-income groups to hear their views regarding changes to and performance of the piming 
process. 

Options for FHWA/FTA Metropolitan Certification Review Actions 
( 1 )  FKWA d R A  should seek to dctcrminc what. if any, procwscs arc in place to assess ths 
distribution of impacts on dierent socio-economic p u p s  for the investments idendfxd in the 
msponation plan and TIP. lt chc planning process has no such capability in place, them needs 
to be further investigation as to how the MPO is able to annually sdf-certify its compliance with 
the provisions of  Title VL 

(2) If no documented process exists for assessing the distributional effects of the transportation 
invesrmenrs in rht region. the planning ctrtificat~on report should inciude a comctivc action 
directing the devdopment of a ~mcess for accornplishinp; chis end. This wil1 serve to put the 
process on notice regarding existing quirtmenu and pnpm it for futm ngularory 
requirements. If a minimal effort is in place, FHWA and ETA should encouroge the plnnning 
process participants to becomc familiar with the provisions of the Executive ordef on 
Environfmmal Justice and idenufy needed improvements based on the Order. 
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(3) If no formal evaluruion o f  the public involvcrnent process has been conducted pcr thc 
requirement for pcrioii1L abtsbment (bee 23 CFR 450.3 161J3)), a correcuve axon to conduct an 
evaluation should be included in the certification report. The formai evaluanon should, 
minimum, assess the effectiveness of cffom to engage minority and low-income populations 
through the local piihlir involvement process. If the MPO or State has conducted o public 
involvement evaluation, FHwA and R A  should deterrmne whether the involverncnt of minorities 
d Iow-iucorIrt: irrdividuds has been addressed and what strengths and def~cicncies were 
identified. Rccommendcd improvements or corrective actions for the ccrufcasion ~ C ~ O K  or S?Ip 
findings can be tied to the rtsults of the MPO's or State's public invoIvemenr evduuion. 

a 

- 
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April 17,1998 

SCAG Plan To Improve Transit Service For 
Low Income People Of Color 

EDF Applauds Help For The Transit Dependent And For Low Income 
People Of Color 

The Environmental Defense Fund (EDF) praised the Southern California 
Association of Governments (SCAG) today for voting to improve 
transportation for the transit dependent and low income people of color in 
its 20-year regional transportation plan. 

SCAG, a regional government organization, took steps in the plan to make 
transportation fair and equal to all Southern California residents. The 
organization voted to set goals in the plan to meet the requirements of 
Title VI of the Civil Rights Act of 1964, which prohibits adverse disparate 
impacts against people of color as well as intentional discrimination. 
SCAG is also committed to improving bus service that will help low 
income communities of color. SCAG, an association of city and county 
governments in a six-county region in Southern California, prepares 
regional policies and action plans that address issues that cross local 
boundaries, such as transportation and air quality. 

"Low income and minority communities do not have adequate access to 
jobs, loved ones, doctors, food stores, churches, parks and other basic 
needs of life that many of us take for granted," said EDF senior attorney, 
Robert Garcia. "SCAG has brought transportation equity to the planning 
table and the Environmental Defense Fund is committed to working with 
SCAG to improve transportation for communities of color and the transit 
dependent. 

"By including transportation equity as a basic part of this plan, SCAG is 
taking a lead role in the nation by bringing this very important issue to the 
forefront of discussion," said Tom Rubin, former Chief Financial Oficer 
of the Southern California Rapid Transit District. 

"Individuals living in poverty in Southern California represent 13% of the 
population, but according to SCAG, receive only 4.5% of the benefits of 
the transportation system," said Michael Cameron, EDF Transportation 
Program manager. "To successfully get from welfare to work, people need 
better transit service. SCAG has recognized the problem of inequitable 
transportation and is trylng to right the course by improving bus service 
and funding transit alternatives, such as shuttle services." 

The Environmental Defense Fund, a leading, national, NY-based nonprofit 
organization, represents 300,000 members. EDF links science, economics, 
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and law to create innovative, economically viable solutions to today's 
environmental problems. 

EDF Home I Free CalendarFree Calendar I Donate I Search I Publications I 51 11 ?I 

EDF Membership 1-800-684-3322 
Con tact-EDF@,edf.orP 

0 1998 Environmental Defense Fund (www.edtorg) 
257 Park Avenue South, New York, NY 10010 

Page 2 of 2 

10129199 4:23:44PM 



ATTACHMENT VI 



c ’  

x. 
Promoting the use of consensus building and alternative 
dispute resolution in southern California. I 

Alte rn at ive 
Dispute 
Resolution 
Systems 

1 Submitted by the Western Justice Center to the 
Southern California Association of Governments 



Pro* t Team : 

Alana Knaster. President, Mediation Institute 
Peter Robinson, Associate Director, Pepperdine Institute for Dispute Resolution 
Lauren Burton, Executive Director, Dispute Resolution Services 

Helene Smookler, SCAG Legal Counsel 

This study was funded by a grant from the Haynes Foundation 

Mission Statement of he Soutbm California Association of Governments 

"To enhance tbe quality of life of al l  southm Californians 
by working in parmcrship with al l  levels of governmmt, 
the businm sector and the community ut law 
to meet regional challenges and to resolve regional diffcrmca." 

. 

a Southern California Assooclrtkn of Governments 



Dispute Resolution 
Project Overview 

n response to the growing number of dsputes over feden- 
ly mandated programs as well as the gridlock in the siting I of critical public works and infiastrucnule. the Regional 

Council of the Southern W o r n i a  Association of Governments 
(SCAG) entered into a purnershq with the Western Justice 
Center Foundation (WJC) in -em to promote the i n w e d  
use of alternative dispute resolution (ADR) for problem s o h g  
in the region. The Haynes Fomdation provided funding for 
the design phase of the SCAGADR Project. 

The WJC Project Team interviewed over fiftv I d  elected offi- 
a& and s t d T  to obtain input reguding what issues might lend 
themselves to the use of ADR techniques including mediation 
and consensus building. In addition. the'Iwn c o n d u d  a 
d i d  examination of dispute resolution systems around the 
munay to determine what appmches haw been most e f k -  
tive in addressing regional planning issues. 

Putidpation is volunary for each system. Elrcies can aaes a 
panel of trained, experienced neutral dispute resolution p fe s -  
s i d  and elected offids at any point in the process. For 
those disputes involving gavernment agenaes. the systems 
emphasize the importance of collaboration at the loal or sub- 
regional level at an early sage in the coania before positions 
became enuenched. 

The next step is to seam outside funding for the implementa- 
tion p b w  of the Project In rhis phase, SCM; will initiate a 
series of pilot projects designed to d u m  the &=cy of the 
proposed ADR systems M g h t  for the pilot pmjecs will be 
provided by the Advisory Committee of e l 4  offids and 
stafTthu have guided the Project sine its inception. In addi- 
tion, WJC will esmbbh and manage an independent roster of 
dispute resolution pmfessionals to provide neutral seryioes 
once the systems ue opemtional. 

. 

Regional lead= agreed that a more expeditious approach for 
problem solving is needed in southern Califomh "'hey cited 
tnnspomtion planning. and competition for tax d o h  with 
neighboring jurisdictions as the key d q u t e  arenas that might 
ben&t from the implemenation of ADR systems Based upon 
the research &OR and the interrriews. theTeun developed a 
proposal for the implemenation of four dispute resolution sys- 

The PrOjectTeun Win also undertake to design and provide 
mining for the ADR Coordinators and fiu ek!cted o f f i u  who 
have indicated that they would like tci serve on the neutral m- 
ter A separate series of workhops will be conducted for SCAG 
members on ADR and building sldlls. 

tems. 

System 1 (ADR for SCAG Mandater a d  Authorities) establishes 
f o n d  procedures for initiating and conducting dspute resolu- 
tion p'oceedings for matters in which SCAG has a statutory role 
in resolving @Utes among members and for codicis 
betweem SCAG and a Id 80yernm-t agency mer a regional 
planmng or implementation issue 

System 2 (Policy and Regulatory Consensus Building) pro- 
motes the inclusion of broad based regional interest groups in 
the development of key regional policies, such as TCMs. using a 
ficilitated cxnwnsus building process. 

System 3 (protocol for Interjurisdictional Drsputes) provides a 
deml medunism and technid resoufies for rsohring dis- 
putes between members in which SCAG does not play a role 
Local jurisdictions are encouraged to d e r  in the fonrutioe 
stages of a conflict with assist~~rm from s u b r e g i d  o-- 
tions serving as the n e u d  hilitator or mediatot 

System 4 (h4ediation of Land Use and CEQA Litigation) imple- 
ments SB 517. "The Land Use and Environmenal Dispute 
Mediation Act" by &g a roster of experienced neuml 
mediators nnilable to the courts and to litigants far mediated 
negotiations. SCAG and the subzegional COGS are named m 
the IeStJllaon as r e f d  souroer. 

3 



Executive Summary 

Background 

These case exunples of promad %Utes regarding critical 
services and facilities. as well as numerous orhen in the region, 
prompted the leadership of SCAG to propose that a more struc- 
tured response to inter-jurisdictional -Utes and wIy m l u -  
tion of coficts be developed for SCAG and its members. 
Negotiations and other cobbontive processes have been part 
of the dedsion m a h g  fabric of southern CaJifomia for 
decades. In recent years. hawwes as problems multiplied and 
funding s o w  dwindled, coopention among cities and a>-- 
ties has become hyed at the edges. Opposition by competing 
in- to the siting of regional public work fadties or criti- 
cal infkuucture such as highwaF or nil lines d t e d  in 
decades of delay and cobfly litigation. Aaordingb, SCAG'S 
Regional Council created the SCAG Alternaive Dspute 
Resolution (ADR) Project. with the goal of re-instituting and 
promoting the ef€ective use of mediation and related conflict 
~1UtiCm processes. 

!XAG is the muld-purpose regional planning agency for 6 
counties (Impend, Ins Angdes. Orange. Riverside, S a  
€kmardino.Ventura) and 184 cities in the southern Wornia 
region. SCAG has statutory responsibility for monitoring and 
assuring regional c a n p h e  with sate  and federany mandated 
standards including air quality, a;msportation and afTordable 
housing. The 71 member Regional Council is composed of city 
council members, I M ~ K  and county supervisors. As the enti- 
ty responsible for coordinating the regional planning activities 
of neady 200 autonomous public entities in one of the nation's 
most densely populahed urban regions, SCAG is the haional 
hub where a mriety of conflicts are most appropriately 
addressed. 
To serve as a catalyst for mi-g and institutionalizing the 

use of collaborative and amsensual process in the region, 
SCAG leadership formed a parrnershq with a team of experi- 
enced dispute resolution pra~tioners and educators to design, 
implement and d u a t e  several dspute resolution system corn- 
poneuts for SCAG and its memben. The team. under the aus- 
pices of the Western Justice Center Foundation in F'asadena, 
secured fmding fitnn the Haynes Foundation for the design 

-phase of the p r o m  

Project Objectlues 

T southern Calif' by designing and integrating a a- 
tomized dispute mlution system into the planning and moni- 
toring processg of SCAG and to its members. 

he obwve of the SCAG ADR Project is to break the 
gridlock in r e g i d  p1-g and dedsion-rmb;ng in 

The Project will produce "user friendly" systems mod& for 
assesing and resolving coafiictr among dispuring jurisdictions 
and regional stakeholder groups. 

Project Methodology 

he ProjectRUnwrr directed to develop two sets of dis- 
pute resolution synems. The first set of models addresses T SCAG mandates and authorities. The second is designed 

to p d e  a murce to members for inter-jurisdictional dis- 
putes that do not directly involve SCAG or its programs or for 
land use and CEQA litigation in accordance with SB S 17 
(Fkrgeson) The bnd Use and Ewironmental Dspute Mediation 
Act (1 994). 

To develop the systems, the ProjectTeam reviewed studies and 
documents pemining to the informal and fbnnal usage of am- 
nia resolution approaches at the national, state and loal l&. 
The models build upon &at mace and ue C t  with 
the many statutes governing regional planning and the role and 
xesponsibihties ofthe COG. 

As a primary thrust of the Project. theTeun intmvkwed 
approximately sfty (SO) elected officials, agency SnfTand 
regional stakeholder groups to identify their needs and obtain 
their recommendations on what system designs might have 
broad qplhtion and support TheTeun worked with both a 
Regional Staf€Actvisory committee and Elected o f f i d  
Advisory committee to xwiew the suryey insuument, draft 
models and team assumptions at ea& aitid juncture 

4 Soulhern California hsrociation of tovernmntl  



Directions Suggested by Project Interviews 

he input provided by elested ofiaals. subregional COG 
and commission s d  and public interest group leaders T was iw+luable in setting the direction for the develop- 

ment of the ADR models. Sevenl impomnt themes emerged 
during the come of the consultation with the Advisory 
Committees and the interview p r o c e ~  Thee themes haw 
been integxated into each of the systems as appropriate 

Implementation of the systems should b e p  at the subre- 
gional level SCAG should provide resources ( f i n a n d  
support. Wal m. and acoess to qualified neu- 
trals) to suppon the subregional efforts and the use of 
ADR by members. 

The type of process that has the greaten appeal is one that 
requires disputants to come to the table to whether 
an ADR process is appropriate fbr them. D l s p u t ~ ~ ~  should 
be expected to at 1-t have the courtesy to attend a "meet 
and confera session to consider future steps. 

The provision of dispute resolution services needs tu be 
administered by a credible n e u d  organization. 

The p'ocers proposed should pmvide a more expeditious 
route for resolving differences than is afforded by the 
multi-layered, lengthy planning process that it is supposed 
to supplement. Otherwise the term "alternative" is a mis- 
noma It should also be readily accessible and under- 
sadable to potential users. 

Thexe needs to be a concerted effort to idenhfv and mean- 
ingfully involve non-governmenal participants m corn- 
sus-building on regional issues. 

IfSCAG is to be a leader in promoting ADR then it has to 
pmuice what it preaches. 

It is generally acbmwiedged that there is a lack of direct expe- 
rience with f o n d  amsenms-building and alternative dispute 
resolution processes in the region. although a number of elect- 
ed offiaak and sdind~cated that they fquendy play the role 
of fadliator/me!diator within their jurisdiction. A highly visi- 
ble test case would go a long way toward b&g down any 
barrien to the use of ADR and enable regional off ids  and 
leaden to better determine what proces i s  most suitable for 
their needs and circumstances. 

Potential Dispute A m s  

b t - d y  every issue that comes under the purview of 
SCAG is seen as an appropriate arena for the use of ADR. V Dispute arw that have been particularly thorny in recent 

years and which regional leaders believe could benefit from 
ADR include transponation planning issues, pbs housing bal- 
ance projections, aordatde housing dlocations and competi- 
tion for px dollars with neighbors. These issues are likdy to 
remain aitid dspute ~IFMS in the foresee;lble future as Wen. 
Notable longsunding *Utes such as the 7 10 Freway  
Errension cDntmveq or the creafion of HOV Limes on the 
Interstate 5 were mentioned qeatedly as conf.lius that might 
have been prevented had an ADR approach been utilized at an 
d Y  sa@= 

Border dsputes OMT project siting. although described as "sin- 
gle event" disputes, are viewed by many r e g i d  leaders as a 
ripe uea for the inuoduction of ady consultltion and ADR 

Proposed Systems for the R e g i o n  

B m are proposed for adoption by the SCAG Regional 
COundL 

ased upon the litenture search. regional interviews and 
the professional experience of the R o j j T e u n .  four sys- 

System i ADR for SCAG Mandates and Authorities 

his system establishes f o d  procedures for initiating 
and conducting dispute resolution proceedings for mat- T ters in which SCAG has a statutory role in resolving dis- 

puts among members and for conflicts between SCAG and a 
loal government agency clvef a r e g i d  planning or imple- 
mentation issue. Early identifiation and resolution of potential 
W t e s  at the subregional level is encowaged prior to initia- 
tion of a f o d  pmceeding. A courtesy "meet and codaa step 
is proposed to bring dispunna to the table to determine 
whether they ue Wining to wcipate in an ADR procless. If all 
of the key parks am -1% them a formal proceeckng is 
initiated. SCAG is required to parriapate in any co~sensual 
process if requested by aIl of the key interesrs. N e u d  third 

sionals or uained elected offiaak 
p ~ r y  services ~e p&d& by independent panel Of profer- 

Possible issuer that might be addressed unda this system 
include the resolution of inconsistencies bewen two subre- 
pond plans or a difference of opinion between a jurisdiuion 
and SCAG over population and job projections. 

ADR Proiect lulv 9 9 9 5  5 



System 2 Policy and Regulatory Consensus-Building 

ystem 2 promotes the use of a highly interactive, multi- 
interest group negotiations and consensus-building S process on critical issues in the region. A neutral profes- 

s i o d  is assigned to iden* w b t  interests need to be repre- 
sented in the process and to establish their willingness to par- 
ticipate in a consensus process. A number of meetings are con- 
ducted over several months to a y w  resulting in a consensus 
poker or a regulaion. 

Issues that might lend themsehres to this process includeTcuS 
or a one stop permit process. such as the one h d y  devel- 
oped at SCAG on permits for fh production. The formation 
of the Salton Sea JPA is an example of a policy dialogue direct- 
ed at s e ~ g  policies for remediating a longstanding. emiron- 
mend problem. At the federal level, regulatory negotiations 
hve been conducted on issues as diverse as standards for hand- 
i a p  access to airplanes and the hrmula for reformulated and 
arygenated gasoline for non-atuinment uw. 

System 3 Protocol for lnterjuridictional Disputes 

he protocol described in System 3 provides referral T- putes between members in which SCAG does not a play a 
role. Loal jurisdictions are encouraged to confer in the forma- 
tive stages of a codict with assistance fiom subregional orga- 
oiutions serving as the neutral faditator or mediatox If 
efforts by a t y  saff. elected officials from within the jurisdic- 
tions or mined subregional officials do not s&ce to work 
through problems, then SCAG would encourage the use of a 
roster of m u d  trained professionals or elected officials to 
assist disputing jurisdictions. 

echankm and technid resources for resolving dis- 

A rypid  inter-jurisdictiond dispute might include the siting of 
a qmnid shopping center, the farther cummercidhm .on of a 
regional park, or provision of services to the homeless. 

System 4 Mediation of land Use and CEQA Litigation 

CAG and the subregional COGS are referenced in SB 51  7 
(The Land Use and Ewironmental *Ute Mediation Act) S as a reg~onal source for pruviding a roster of qualified 

neutral medutors to the courts for land use and CEQA litiga- 
tion. System 4 provides a recommended set of step for access- 
ing such a roster. SCAG would not provide neuuals directly, 
but would help ensure that the neuuals recommended to 
members or to citizens in the region have adequate and appro- 
priate qualifications and experience SCAG would also play a 
role in enmuraging members and citizens in the region to elect 
mediation to settle their litigation on land use and environ- 
mental matten. 

Implementation 

his report r~ommends that SCAG proceed in encourag- 
ing and advancing the utlliucion of formal consensus T building and dternatiw ckspute resolution methods 

among governments in the region. While SCAG should play a 
critical role in such an &on, the provision of neuud services 
should be administered by an outside independent organiza- 
tion other than SC4G. such as the Wtrn Justice Center 
Foundation. The WJC win continue as a partner with SCAG for 
implementation and eduation phases of the Project. In addi- 
tion, the WJC Boud of Direaoa is currently considering 
whether, if requested by the Regional Council, it should 
assume the task of developing and managing the n e u d  roster 
to p d d e  ADR services for each of the SCAG systems pro- 
posed. 

Additional project implementation steps indude: 

appointment of an ongoing advisory committee of elected 
offiaals. subregional snff and SCAG sd€ to p h d e  guid- 
ance and aversight for project implementaticnx 
appoinunent and aaining of a senior sd€ person as ADR 
coordinator at SCAG 
Identiflation and training of eleaed o f f i d  to serve on 
the neutral roster; 
Appointment  and mining of subregional ADR coordina- 
tors to serye as luisons with SCAG and provide assistance 
to memben as requested; 
initi;ltion of a renewed effort to obtain funds for Project 
implementation including the dweiopment of a neupll 
mster and obaining hancial asistance for members who 
wish to avail themselves of roster prof&onal services; and 
conmud promotion of educational oppommiities for 
elected offids and agency s d i n  the region on the use 
ofADR p'ooesses. 

Future Role for SCAG 

eeent legisla!ion mandating the use of ADR for resolving 
cllsputes pemining to SCAG's mandates and authorities It, Wen as the b o r i c  role of !ZAG as a catalyst for 

change in the region suggest that SCAG should continue to play 
a leadership role in the dispute resolution arena in southern 
California This role is supported by local governments and cit- 
ken leaden alike and is Wen in keeping with the SCAG Mission 
Stament. 

6 Southern California Issoclrtbn of tovemmcntr 
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System a 
Alternative Dispute Resolution for the 

Southern California Association of Governments Mandates and Authorities 

Step 4 Courtesy Meet and Confer Session (112 day) 

Outline issues 
identify obstacles to settlement 
Determine next steps 
(SCAG must participate if members and other stakeholders 
agree to ADR) 

Step 1 Conflict Prevention and Early Intervention 

Facilitated joint talks by Subregional ADR coordinator 
Joint additional data gathering 

L 

1 
\ 

Step 2 Consultation With Subregional Organization Prior to 
Initiating a Formal ADR Process with SCAG 

1 I 

Step 3 Initiate ADR Convening (io days) 

One or more parties contact SCAG ADR Coordinator 
ADR Coordinator contacts all potential interests to set meeting 
date: key stakeholders are identified 
Coordinator refers parties to Roster Manager for selection 
of a neutral 
Neutral conducts initial convening interviews 

L ' 1  

Step 5 Proceed with Formal Dispute Resolution b o  days) 

Parties select appropriate ADR process(es) 
Parties negotiate process groundrules 
Deliberations occur within next 30 days; may be extended if 
statute permits and all parties agree 
Any agreements reached are submitted for ratification by ultimate 
decision-making bodies 

. 

Issues Resolved 

Issues Submitted r for RC Decision 

Issues Appealed or n litigated 



System 2 
Policy and Regulatory Consensus-Building 

(For Policy Dialogues and Regulatory Negotiations) 

~~ 

Step i Consider Feasibility of Utilizing a Consensus Process 
SCAC needs to assess: 

Scope of issues 
Ability to identify key stakeholders and balance representation 
Degree of controversy in the region 
Stakeholder incentives to participate 

Step 2 Initiate Independent Convening Assessment 
Select neutral convener 
Neutral interviews key stakeholder groups and individuals re 
critical issues, potential for problem solving and willingness to 
participate 
Develop draft process groundrules 
Neutral provides feedback on interviews, prepares convening 
report on feasibility 

Step 3 Conduct Organizational Meeting (Brown Act Applks) 
Retain services of a mediator/facilitator 
Select representatives for policy group (includes SCAG delegate 1 
Approve groundrules 
Establish issues list 
Identify information needs 

Step 4 Policy Croup Deliberations Proceed (Bmwn Act Applies) 
Neutral facilitates information exchange 
Agency and other members develop alternative proposals 
Neutral moderates negotiations on alternative proposals 
Participants confer with organizations they represent 
Policy group prepares recommendations: consensus proposals, 
areas of disagreement, options for resolving any remaining 
disagreement 

Step 5 Agency considers adoption of Policy Group I Recommendations (Brown Act Applies) 
SCAG conducts public hearing on recommendations 
Recommendations are reviewed by Policy Committee and RC 
Recommendations are adopted or modified as appropriate 

. 

. .  

SCAG Selects an 
ALternattve 

Consultation P m m  

SCAC Adopts Consensus 
Recommendations as 

Recommendations with 

Appeal and litigation Channels 



System 3 
Voluntary Protocol for Resolving Interjurisdictional Disputes 

Step 1 Staff Courtesy Meet and Confer I 

(with assistance from 
SCAG ADR Project if 

assistance from SCAG ADR 
Project if desired) 

Declare impasse and request 
involvement of local elected 1 officials 

assistance from subregional 
organizations 

~ 

Step 3 S u b m o d  ADR 
Coordinator works wilh Disputants 
to Resolve Impasse 

Step 4 SCAC Affiliated Dispute Resolution 

Parties contact SCAG ADR coordinator to 
discuss ADR options 
Disputants referred to ADR roster manager 
for selection of neutral 

Program I 

~~ 

Issues Resolved 

their traditional 
administrative and legal 
remedies 



System 4 
Coordination'of Mediation Referrals Under SB 537 

(Land Use and CEQA Litigation) 

Self referral 
Referral from court 
SCAG ADR Coordinator referral 

I I 

- 
Step 2 Roster Manager Coordinates Pmess 

Roster Manager contacts litigants re mediator preferences 
Roster Manager assigns mediator(s) based upon ranking 

Litigants submit required background information 
by litigants 

Mediator conducts convening interviews of all parties 
Mediator drafts "Agreement to Mediate" including groundrules for 
Party appr0-l 

1 Step 4 Mediation P m &  commences 

Mediator coordinates logistics and facilities negotiations 
Parties work with mediator to develop proposals for resolution 
Parties confer with counsel and organizations they represent 
regarding final offers for settlement 

I I 

tlllpaSS€? n Litigation Proceeds 

I step5 Preparation 
- 
of 

Partial Resdution- 

Litigation Pmeeds 

I Court-reguired Process Evaluations 

Mediator submits "Summary of Mediation Report" 
Parties agree on estimated costs saved or avoided or, each party 
files own estimated costs saved or avoided. Estimates filed by 
Roster Manager with Office of Permit Assistance 
Parties file dismissal with Superior Court 
Roster manager conducts follow-up evaluations within 30 days 



I Project Implementation: 
b Next Steps 

Regional leaden who were inwrviewed by the ADR Roject 
team indtcated that local governments in the region would be 
more likely to utilize a formal conflict resOlution process if 
there were d high profile case examples of its s u d u l  
application in southern Glifornia. They also s-ed the 
importance of esabiishing an independent n e u d  mer of 
dispute resolution professionals to provide ADR serv ics  to 
SCAG and its members. 

In rrsponse to these ~commendations. the Project team is 
proposing chat SCAG initiate a series of pilot pmjects for each 
of the sys-. overright for the pilot projects would be pm- 
vided by an Advisory Committee of SCAG elected officials 
working with the SCAG ADR Gxrdinatoc subregional coordi- 
natoxs and the Project team. The Wstern Justice htts has 
been requested to serve as the "roster manager" by establishing 
and administering a mer of neuml dispute resolution 
providers. WJC will assume responsibility fbr screening cre- 
dentials of roster neutrals. The Project team will provide spe- 
aalized training to elected offidah wbo wish to serve on the 
loster as Wen as to subregional ADR coordinators who wiu play 
a key role in identifying potential disputes and providing ADR 
wvices. 

The Advisory Committee will haw the following responsibili- 
ties: 

provide guidance in the development of grant p ropah  to 
outside funding sources 
Adopt a i t d  for qualifying meutrals to serve on the ADR 
ICmeT 
Identify pilot project disputes or issues 
Promote the use of ADR services with loal governmeno. 
subregional organiutions, loal b u  associ;ltions and the 
OOURS 
Review and duate  aU Project activities 

The Roster Manager (WJC) will develop a list of qualified neu- 
uals in accordance with the criteria set by the Advisory 
committee The Roster Manager will also coordinue the selec- 
tion of neutrals with parties who access one of the ADR sys- 
tems. It is envisioned that grant funding will help dehy the 
cost of services for the inicial pilot projects and tu assist loal  
government who wish to access ADR services connected with 
the Project. Fees for services Win be charged and administered 
by the Roster Manager for all services not covered by v t  
funds or funds allocated by SCAG for the Project 


